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Content Warning

The following article engages critically with issues of  prostitution and sex 
\ZIٻKSQVO��<PQ[�UIa�JM�LQٻK]T\�NWZ�[WUM�ZMILMZ[�
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introduCtion

¹6W�WVM�LMNMVL[�\ZIٻKSQVO��<PMZM�Q[�VW�XZW�[M`�\ZIٻKSQVO�XW[Q\QWV�IVa�UWZM�\PIV�\PMZM�Q[�
I�X]JTQK�XZW�[TI^MZa�XW[Q\QWV���������<PM�WVTa�Q[[]M�Q[�LMÅVQVO�\PM[M�\MZU[�[W�\PI\�VW\PQVO�

IVaWVM�_IV\[�\W�LMNMVL�Q[�KW^MZML�º1

;M`� \ZIٻKSQVO� Q[� IV� M`\ZMUM� XMZU]\I\QWV� WN � OMVLMZ�JI[ML�
violence.2� 0W_M^MZ�� Q\[� LMÅVQ\QWV� Q[� WN\MV� KWV\M[\ML� JMKI][M� WN � \PM� TWVO�
standing dispute as to whether prostitution is a profession and, therefore, 
VW\�MVKWUXI[[ML�QV�\PM�LMÅVQ\QWV�WN �[M`�\ZIٻKSQVO�WZ�[M`]IT�M`XTWQ\I\QWV�3 
)\�\PM�QV\MZVI\QWVIT�TM^MT��\PM�NWZUI\QWV�WN �\_W�ZQ^IT�KWITQ\QWV[�LMXQK\[�\PQ[�
[KPQ[U��1V��!  ��NMUQVQ[\�IK\Q^Q[\[�NWZUML�\PM�+WITQ\QWV�)OIQV[\�<ZIٻKSQVO�
QV�?WUMV� �+)<?��4� 1V� �!!��� P]UIV� ZQOP\[� IK\Q^Q[\[� NWZUML� \PM�/TWJIT�
)TTQIVKM�)OIQV[\�<ZIٻK�QV�?WUMV��/))<?��5�)\�\PM�8ITMZUW�8ZW\WKWT�6 
+)<?¸_PQKP� MY]I\M[� XZW[\Q\]\QWV� _Q\P� [TI^MZa¸IVL�/))<?¸_PQKP�
ZMKWOVQbM[�XZW[\Q\]\QWV�I[�I�XZWNM[[QWV¸I\\MUX\ML�\W�LMÅVM�[M`�\ZIٻKSQVO�7 
<PM�ZM[]T\�_I[�I�LMÅVQ\QWV�MVKWUXI[[QVO�JZWIL�UMIV[�WN �¹IJ][M�WN �XW_MZ�
WZ�WN �I�XW[Q\QWV�WN �^]TVMZIJQTQ\aº� \PI\�VW\IJTa�LQL�VW\� TQUQ\� \PM�UMIV[� \W�

1 Catharine A. MacKinnon, <ZIٻKSQVO��8ZW[\Q\]\QWV��IVL�1VMY]ITQ\a, 46 harv. C.r.-C.l. l. 
rev������������������

2 0]UIV�<ZIٻKSQVO�.]MT[�>QWTMVKM�)OIQV[\�?WUMV, united nations offiCe on drugs & Crime 
�6W �̂� ���� ���!��� P\\X["��___�]VWLK�WZO�]VWLK�MV�NZWV\XIOM����!�6W^MUJMZ�
P]UIV�\ZIٻKSQVO�N]MT[�^QWTMVKM�IOIQV[\�_WUMV�P\UT��¹0]UIV�\ZIٻKSQVO�Q[�������WVM�
WN �\PM�_WZ[\�NWZU[�WN �^QWTMVKM�IOIQV[\�_WUMV�IVL�OQZT[�º���<PQ[�6W\M�LWM[�VW\�I[[MZ\�
\PI\�UMV��VWV�JQVIZa�NWTS[��IVL�OMVLMZ�VWV�KWVNWZUQVO�NWTS[�IZM�VW\�IٺMK\ML�Ja�[M`�
\ZIٻKSQVO��0W_M^MZ��\PQ[�6W\M�NWK][M[�WV�NMUITM�^QK\QU[�JMKI][M�\PMa�IZM�I\�\PM�PMIZ\�
WN �\ZIٻKSQVO�TMOQ[TI\Q^M�MٺWZ\[�IVL�NMUQVQ[\�\PMWZQM[��1L��

3 Jennifer M. Chacón, 0]UIV�<ZIٻKSQVO��1UUQOZI\QWV�:MO]TI\QWV��IVL�;]JNMLMZIT�+ZQUQVITQbI\QWV, 
20 neW Crim. l. rev.�!������� ������#�5IK3QVVWV�� supra�VW\M����I\����#�+IZWT�0��
Hauge, 8ZW[\Q\]\QWV�WN �?WUMV�IVL�1V\MZVI\QWVIT�0]UIV�:QOP\[�4I_"�<ZIV[NWZUQVO�-`XTWQ\I\QWV�
QV\W�-Y]ITQ\a, 8 n.y. int’l. l. rev�� ���� ��·��� ��!!��� �LQ[K][[QVO� \PM�LMJI\M�_PM\PMZ�
XZW[\Q\]\QWV�Q[�I�XZWNM[[QWV�WZ�[TI^MZa��

4 )JW]\, Coalition against traffiCking in Women�� P\\X["��KI\_QV\MZVI\QWVIT�WZO�
IJW]\���TI[\�^Q[Q\ML�2]VM�� ��������

5 History, global allianCe against traffiC in Women��P\\X["��___�OII\_�WZO�IJW]\�
][�PQ[\WZa��TI[\�^Q[Q\ML�5IZ������������

�� <PM�8ITMZUW�8ZW\WKWT�Q[�I�XZW\WKWT�ILWX\ML�Ja�\PM�=VQ\ML�6I\QWV[�\W�KWUJI\�\ZIٻKSQVO�
WN � _WUMV� IVL� KPQTLZMV�� See United Nations Convention Against Transnational 
7ZOIVQbML�+ZQUM��8ZW\WKWT� \W�8ZM^MV\��;]XXZM[[�IVL�8]VQ[P�<ZIٻKSQVO� QV�8MZ[WV[��
-[XMKQITTa�?WUMV�IVL�+PQTLZMV��8ZMIUJTM�� ILWX\ML� Ja�=VQ\ML�6I\QWV[�Nov. 15, 2000, 
s. treaty doC. no.��� ·����������������=�6�<�;����!�CPMZMQVIN\MZ�8ITMZUW�8ZW\WKWTE��

�� ;IVRI�5QTQ^WRM^QK���;PIZWV�8QKSMZQVO��<ZIٻKSQVO�QV�8MWXTM�����AMIZ[�7V"�;M`��5QOZI\QWV�IVL�
+ZQUM�QV�\PM�/TWJIT�)V\Q�<ZIٻKSQVO�,Q[KW]Z[M�IVL�\PM�:Q[M�WN �\PM�»/TWJIT�<ZIٻKSQVO�+WUXTM`¼, 25 
Current issues Crim. Just��� ���� ����!�·!��������#�History, supra note 5.
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solely force, fraud, or coercion.8

+WVK]ZZMV\Ta�� \PM� =�;�� NMLMZIT� OW^MZVUMV\� KZQUQVITQbML� [M`�
\ZIٻKSQVO� _Q\P� \PM� MVIK\UMV\� WN � \PM� <ZIٻKSQVO� >QK\QU[� 8ZW\MK\QWV� )K\�
WN � ����� �<>8)��9� 1\[� IQU�_I[� \W�LMÅVM� \ZIٻKSQVO�� MVPIVKM�XMVIT\QM[� NWZ�
\ZIٻKSMZ[�� IVL� XZW^QLM� OW^MZVUMV\� I[[Q[\IVKM� \W� ^QK\QU[�10� 6W\IJTa�� \PQ[�
[\I\]\M�Q[�TQUQ\ML�Ja�I�NWZKM��NZI]L��WZ�KWMZKQWV�MTMUMV\�11 After the federal 
OW^MZVUMV\�MVIK\ML� Q\[�LMÅVQ\QWV�WN � \ZIٻKSQVO�� [\I\M� TMOQ[TI\]ZM[� NWTTW_ML�
_Q\P�\PMQZ�W_V�LMÅVQ\QWV[�WN �\PM�KZQUM��WN\MV�UQZZWZQVO�\PM�NMLMZIT�[\I\]\M�12 
0W_M^MZ�� QV� ������ 5I[[IKP][M\\[� XI[[ML� I� [\I\]\M� _Q\PW]\� \PM� TQUQ\QVO�
NWZKM��NZI]L��WZ�KWMZKQWV�MTMUMV\��\P][�LQٺMZQVO�[QOVQÅKIV\Ta�NZWU�Q\[�NMLMZIT�
counterpart.13 There are several reasons why the legislature felt that the 
[\I\M�[\I\]\M�U][\�PI^M�I�JZWILMZ�[KWXM�14 However, the survey of  court cases 
analyzed throughout this Note suggest that this new statute is not successfully 
IQLQVO�\PM�ÅOP\�IOIQV[\�[M`�\ZIٻKSQVO�15

<PM�NWK][�WN �\PQ[�6W\M�Q[�XZQUIZQTa�WV�[M`�\ZIٻKSQVO�16�JI[QVO�\PM�
IVITa[Q[� WV� \PM� XW[Q\QWV� \PI\� [M`� \ZIٻKSQVO� IVL� [M`� _WZS� [PW]TL� VW\� JM�
KWVÆI\ML��<PQ[�6W\M�ÅVL[�\PI\�\PM�5I[[IKP][M\\[�[\I\]\M�Q[�VW\�[]KKM[[N]TTa�
ÅOP\QVO� [M`� \ZIٻKSQVO� IVL� Q[� QVPMZMV\Ta� XZWJTMUI\QK� QV� Q\[� VI\]ZM�� )[� Q\�
[\IVL[��\PM�5I[[IKP][M\\[�[\I\]\M�Q[�[W�W^MZJZWIL�\PI\�Q\�LIUIOM[�_WUMV¼[�
IOMVKa�IVL�LWM[�VW\�PWTL�IK\]IT� \ZIٻKSMZ[�IKKW]V\IJTM�17 When applied, 
\PM�TI_�PI[�VW\�JMMV�][ML�\W�X]VQ[P�\ZIٻKSMZ[�NWZ�\ZIٻKSQVO�J]\�\W�XMZ[]ILM�
\PMU�QV\W� \ISQVO�XTMI[� NWZ�W\PMZ�� TM[[MZ�KZQUM[� QV^WT^QVO�XZW[\Q\]\QWV�� []KP�
as solicitation or assisting prostitution.18� )ZO]IJTa�� \PQ[� [PW_[� \PI\� \PM�

 � 8ITMZUW�8ZW\WKWT��supra�VW\M����I\�IZ\����I���ILWX\QVO�I�JZWIL�LMÅVQ\QWV�MVKWUXI[[QVO�
IVa�¹UMIV[�WN �\PM�\PZMI\�WZ�][M�WN �NWZKM�WZ�W\PMZ�NWZU[�WN �KWMZKQWV��WN �IJL]K\QWV��WN �
NZI]L��WN �LMKMX\QWV��WN �\PM�IJ][M�WN �XW_MZ�WZ�WN �I�XW[Q\QWV�WN �^]TVMZIJQTQ\a�WZ�WN �\PM�
OQ^QVO�WZ�ZMKMQ^QVO�WN �XIaUMV\[�WZ�JMVMÅ\[º��

!� <ZIٻKSQVO�>QK\QU[�8ZW\MK\QWV�)K\�WN �������8]J��4��6W�����·� �������;\I\�������
10 Melissa Dess, ?ITSQVO�\PM�.ZMMLWU�<ZIQT"�)V�)VITa[Q[�WN �\PM�5I[[IKP][M\\[�0]UIV�<ZIٻKSQVO�

;\I\]\M�IVL�1\[�8W\MV\QIT�\W�+WUJI\�+PQTL�;M`�<ZIٻKSQVO, 33 b.C. J.l. & soC. Just. 147, 150 
�������

11� � �=�;�+������!��I����������TQUQ\QVO�IXXTQKIJQTQ\a�\W�¹C[EM`�\ZIٻKSQVO�WN �KPQTLZMV�WZ�Ja�
NWZKM��NZI]L��WZ�KWMZKQWVº��

12 See Melynda H. Barnhart, ;M`� IVL�;TI^MZa"�)V�)VITa[Q[� WN �<PZMM�5WLMT[� WN � ;\I\M�0]UIV�
<ZIٻKSQVO�4MOQ[TI\QWV, 16 Wm. & mary J. Women & l. 83, 101–02 (2009).

13 mass. gen. laWs�KP������������I���������
14 See infra�8IZ\�111�*��
15 See infra�8IZ\�1>�
16� -^MV�\PW]OP�\PQ[�6W\M�_QTT�NWK][�WVTa�WV�[M`�\ZIٻKSQVO��8WTIZQ[�PI[�QLMV\QÅML�I�\W\IT�

\_MV\a�Å^M�LQٺMZMV\�\aXM[�WN �P]UIV�\ZIٻKSQVO��<PM�<aXWTWOa�WN �5WLMZV�;TI^MZa, polaris 
�5IZ�� ��� ������� P\\X["��XWTIZQ[XZWRMK\�WZO�_X�KWV\MV\�]XTWIL[����!��!�8WTIZQ[�
<aXWTWOa�WN�5WLMZV�;TI^MZa���XLN��

17 See infra 8IZ\�>�)��
18 1L��
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TMOQ[TI\]ZM� [MM[� XZW[\Q\]\QWV� I[� IV� QVPMZMV\Ta� QUUWZIT� KZQUM� JMKI][M� [M`�
\ZIٻKSMZ[� MVL�]X�JMQVO� KWV^QK\ML�WN � KZQUM[� QV^WT^QVO�XZW[\Q\]\QWV� ZI\PMZ�
\PIV� \PW[M� QV^WT^QVO� \ZIٻKSQVO��<PM� [\I\]\M� [QUXTa� IK\[� I[� I� JIVL�IQL� \W�
Å`�[M`�\ZIٻKSQVO�_Q\PW]\�ILLZM[[QVO�\PM�QVPMZMV\�[WKQM\IT�Q[[]M[�\PI\�IZM�I\�
\PM�ZWW\�WN �\PM�[M`�\ZIٻKSQVO�XIVLMUQK��<PM�[\I\]\M¼[�TIVO]IOM�[PW]TL�JM�
IUMVLML�IVL�[M`�_WZS�[PW]TL�JM�LMKZQUQVITQbML�QV�WZLMZ�\W�ILLZM[[�\PM[M�
root issues.

8IZ\�1�NZIUM[�\PM�LQ[K][[QWV�Ja�M`IUQVQVO�\PM�N]VLIUMV\IT�LMJI\M[�
W^MZ� [M`� _WZS� IVL� [M`� \ZIٻKSQVO�� 8ZQUIZQTa�� \PQ[� XIZ\� TWWS[� I\� \PM� UIQV�
IZO]UMV\[� NWZ� \PM� \_W�XZQVKQXIT� OZW]X[� QV^WT^ML� QV� \PM� LMJI\M["� \PM� XZW�
[M`�_WZS�IVL�\PM�IJWTQ\QWVQ[\�XW[Q\QWV[��8IZ\�11�XZW^QLM[�IV�W^MZ^QM_�WN �[M`�
\ZIٻKSQVO� QV� \PM�=VQ\ML� ;\I\M[�� 8IZ\� 111� IVITabM[� PW_� \PM�5I[[IKP][M\\[�
[M`�\ZIٻKSQVO�[\I\]\M�LQٺMZ[�NZWU�\PM�NMLMZIT�[\I\]\M�Ja�M`IUQVQVO�\PM�[\I\M�
[\I\]\M¼[�TMOQ[TI\Q^M�PQ[\WZa��<PQ[�XIZ\�IT[W�NWK][M[�WV�I�ZM^QM_�WN �Commonwealth 
�̂�5K/PMM�� \PM�[MUQVIT�;]XZMUM�2]LQKQIT�+W]Z\� �¹;2+º��KI[M�IVITabQVO�\PM�
[\I\]\M��8IZ\�1>�XZM[MV\[�\PM�TIVL[KIXM�WN �\PM�5I[[IKP][M\\[�[M`�\ZIٻKSQVO�
KI[M[��<PQ[�XIZ\�[]Z^Ma[�[Q`\a�\PZMM�[M`�\ZIٻKSQVO�KI[M[�\PI\�_MZM�JZW]OP\�QV�
^IZQW][�5I[[IKP][M\\[�[]XMZQWZ�KW]Z\[�NZWU������\W����!��IVITabQVO�\ZMVL[�
QV� KWV^QK\QWV� ZI\M[�� XZW[MK]\WZQIT� LMKQ[QWV[�� IVL�LMNMVLIV\� LMUWOZIXPQK[��
8IZ\�>�LQ[K][[M[� \PM� QUXTQKI\QWV[�WN � \PM�ZM[]T\[�WN � \PM� []Z^MaML�KI[M[�IVL�
XW\MV\QIT� N]\]ZM� IZMI[� WN � ZM[MIZKP� QV� \PQ[� [XMKQÅK� ÅMTL��8IZ\�>1� KWVKT]LM[�
_Q\P� ZMKWUUMVLI\QWV[�WV�PW_� \W�IUMVL� \PM� [\I\]\M� \W�UWZM� []KKM[[N]TTa�
ILLZM[[�\PM�XZWJTMU�I\�PIVL�
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i. framing the disCussion

�]\WZٺ- \W� MVL� [M`� \ZIٻKSQVO� IZM� XTIO]ML� _Q\P� KWV[\IV\� LMJI\M[�
[]ZZW]VLQVO� \PM� LMÅVQ\QWV� WN � \PM� \MZU�19� <PM� \_W�UIQV� OZW]X[� QV^WT^ML�
QV� \PM[M� LMJI\M[� IZM� IJWTQ\QWVQ[\� IVL� XZW�_WZS� IL^WKI\M[�20� <PM� NWZUMZ�
UW^MUMV\�MY]I\M[�IVL�¹KWVÆI\MC[E�[M`�_WZS�_Q\P�\ZIٻKSQVO�CJaE�^QM_CQVOE�
[M`� _WZS� I[� QVPMZMV\Ta� PIZUN]T� IVL� M`XTWQ\Q^M�º21� 8ZIJPI� 3W\Q[_IZIV�� I�
TMOIT�[KPWTIZ�[XMKQITQbQVO�QV�[M`�_WZS��[\I\ML"�¹)JWTQ\QWVQ[\[�ILWX\QVO�I�[M`]IT�
[]JWZLQVI\QWV�IXXZWIKP�IZM�IOIQV[\�\PM�KWUUWLQÅKI\QWV�WN �[M`�IVL�̂ QM_�[M`�
_WZS�I[�I�XIZILQOUI\QK�NWZU�WN �^QWTMVKM�IOIQV[\�_WUMV��MUJWLaQVO�OMVLMZ�
QVMY]ITQ\a��.WZ�\PMU��[M`�_WZSMZ[�IZM�^QK\QU[�IVL�TIKS�IOMVKa�QV�\PM�KWV\M`\�
WN �XMZ^I[Q^M� QV[\Q\]\QWVIT�^QWTMVKM�º22�<PM� TI\\MZ�UW^MUMV\�ZMKWOVQbM[� [M`�
_WZS�I[�I�XZWNM[[QWV�IVL�[\ZWVOTa�WXXW[M[�Q\[�KZQUQVITQbI\QWV�23 Kotiswaran 
LM[KZQJM[�¹C[EM`�_WZS�IL^WKI\M[� �� �� �� CI[E�IOVW[\QK� \W� \PM�KWUUWLQÅKI\QWV�
WN �[M`�XMZ�[M�IVL�������^QM_CQVOE�[M`�_WZSMZ[�I[�IOMV\[�_Q\P�[WUM�IJQTQ\a�\W�
VMOW\QI\M�_Q\PQV�\PM�[M`�QVL][\Za��<P][��\PMQZ�MUXPI[Q[�Q[�WV�XZW\MK\QVO�IVL�
XZWUW\QVO�\PM�ZQOP\[�WN �[M`�_WZSMZ[�º24

)JWTQ\QWVQ[\[�[MM�[M`�_WZS�I[�\PM�WTLM[\�NWZU�WN �WXXZM[[QWV�25 They 
JMTQM^M� \PI\� ITT� ¹XZW[\Q\]\QWV� Q[� QV\ZQV[QKITTa� IJ][Q^M�º26 They argue that 
XZW[\Q\]\QWV�Q[�VMKM[[IZQTa�XPa[QKITTa�IVL�UMV\ITTa�LIUIOQVO"

1V�XZW[\Q\]\QWV��VW�_WUIV�[\Ia[�_PWTM��1\� Q[� QUXW[[QJTM�\W�][M�I�
P]UIV�JWLa�QV�\PM�_Ia�_WUMV¼[�JWLQM[�IZM�][ML�QV�XZW[\Q\]\QWV�
IVL� \W� PI^M� I� _PWTM� P]UIV� JMQVO� I\� \PM� MVL� WN � Q\�� WZ� QV� \PM�
UQLLTM�WN �Q\��WZ�KTW[M�\W�\PM�JMOQVVQVO�WN �Q\���������)VL�VW�_WUIV�
gets whole again later, after. 27

:M[MIZKP�PI[�JMMV�KWUXQTML�\W�[]XXWZ\�\PQ[�QLMI��ZIVOQVO�NZWU�[\]LQM[�\PI\�
QVLQKI\M�¹[M`]IT�IVL�XPa[QKIT�IJ][M�IOIQV[\�[M`�_WZSMZ[�Q[�KWUUWV��[M^MZM��

19 See Barnhart, supra�VW\M�����I\�  · !#�see also MacKinnon, supra note 1, at 273. 
20 See 5QKPMTTM�5ILLMV�,MUX[Ma��;M`�<ZIٻKSQVO�IVL�+ZQUQVITQbI\QWV"�1V�,MNMV[M�WN �.MUQVQ[\�

)JWTQ\QWVQ[U, 158 u. pa. l. rev. ���!��������������
21 Stephanie M. Berger, 6W�-VL�QV�;QOP\"�?Pa�\PM�¹-VL�,MUIVLº�5W^MUMV\�1[�\PM�?ZWVO�.WK][�

NWZ�-ٺWZ\[�\W�-TQUQVI\M�0]UIV�<ZIٻKSQVO, 35 harv. J.l. & gender 523, 527 (2012).
22 prabha kotisWaran, dangerous sex, invisible labor: sex Work and the laW in 

india������������
23 See Anna North, <PM�5W^MUMV\� \W�,MKZQUQVITQbM�;M`�?WZS, vox� �)]O��������!���P\\X["��

___�^W`�KWU����!� ������!�����[M`�_WZS�LMKZQUQVITQbI\QWV�XZW[\Q\]\QWV�VM_�
aWZS�LK�

24 kotisWaran, supra note 22, at 10.
25 MacKinnon, supra note 1, at 273.
26� )VLZMI�,_WZSQV��8ZW[\Q\]\QWV�IVL�5ITM�;]XZMUIKa, 1 miCh. J. gender & l.�����·����!!��#�

see also Barnhart, supra�VW\M�����I\� !��¹C)JWTQ\QWVQ[\[�JMTQM^M�\PI\�JEW\P�XZW[\Q\]\QWV�IVL�
[M`�\ZIٻKSQVO�U][\�JM�MZILQKI\ML�QV�WZLMZ�\W�NZMM�_WUMV�NZWU�UITM�LWUQVIVKM�º��

27� ,_WZSQV��supra note 26, at 3.
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IVL�_QLM[XZMILº�IVL�¹[M`�_WZSMZ[�[]ٺMZ�»LM^I[\I\QVO¼�MٺMK\[�WV�\PMQZ�XPa[QKIT�
IVL�UMV\IT�PMIT\P�º�\W�[\]LQM[�\PI\�[PW_�[M`�J]aMZ[�¹PI^M�PMQOP\MVML�̂ QWTMV\�
QVKTQVI\QWV[�º28 )JWTQ\QWVQ[\[�PWTL�\PM�WXQVQWV�\PI\�I�¹XZW[\Q\]\ML�_WUIVº29 
cannot willingly give consent for paid sex.30�<PMa�JMTQM^M� \PI\� QN � I�^QK\QU�
PI[�KWV[MV\ML��Q\�Q[�JMKI][M�[PM�PI[�KWV^QVKML�PMZ[MTN �\PI\�\PI\�Q[�_PI\�[PM�
voluntarily needs to do in order to survive.31� <PQ[� QLMWTWOa� JZQVO[� IJW]\�
\PM�XW[[QJTM�LIVOMZ�WN �XI\ZWVQbQVO�IVL�^QK\QUQbQVO�_WUMV��_PQKP�Q[�TIZOMTa�
ZMXZM[MV\I\Q^M�WN � \PM�_Ia� [WKQM\a� \PQVS[�IJW]\�_WUMV¼[�XTIKM� QV� [WKQM\a�32 
1V� NIK\�� PQ[\WZQKITTa�� ¹ZMO]TI\QWV� WN � XZW[\Q\]\QWV� _I[� JI[ML� WV� ZM[\ZQK\Q^M�
I\\Q\]LM[�ZMOIZLQVO�NMUITM�[M`]ITQ\a��_PQKP�IQUML�\W�XZM^MV\�»XZWUQ[K]W][�
]VKPI[\Q\a�¼º33

7V�\PM�W\PMZ�[QLM��XZW�_WZS�IL^WKI\M[�IZO]M�\PI\�[M`�_WZSMZ[�MV\MZ�
\PM�XZWNM[[QWV� NWZ�I�^IZQM\a�WN � ZMI[WV[��IVL� \PI\� TWWSQVO�I\� [M`�_WZS�WV�I�
[XMK\Z]U�JM\\MZ�[]Q\[�\PM�VMML[�WN �\PM�_WUMV�QV^WT^ML�34 Advocates argue 
\PI\�¹\ZMI\QVO�ITT�[M`�_WZS�I[�NWZKML�ZMUW^M[�_WUMV¼[�IOMVKa�IVL�QVNIV\QTQbM[�
\PMU�º35�)OMVKa� Q[�I�_WUIV¼[� ZQOP\� \W�XZQ^IKa�� [M`]IT� NZMMLWU��MKWVWUQK�
NZMMLWU��IVL�KWV\ZWT�WN �PMZ�JWLa�36� 1V� NIK\�� [M`�_WZS� Q[� IV�M`XZM[[QWV�WN �
IOMVKa"�¹C)EOMV\QK�IK\WZ[��[M`�_WZSMZ[�� �� �� ��KWV\ZWT�\PM�[M`]IT� QV\MZIK\QWV��
IZM� KWUXMV[I\ML� NWZ�_PI\� Q[� ][]ITTa� M`XMK\ML� NZWU�_WUMV� NWZ� NZMM�� IVL�
PI^M�QVLMXMVLMV\�TQ^M[�IVL�IVWVaUW][�[M`�_Q\P�UIVa�XIZ\VMZ[�·�JMPI^QWZ[�
][]ITTa�UWVWXWTQbML�Ja�UMV��PMVKM�TQJMZI\QVO�NWZ�_WUMV�º37

<PM�PIZUN]T�I[XMK\[�WN �[M`�_WZS�ZM[]T\�VW\�NZWU�[MTTQVO�[M`�QV�IVL�

28 Berger, supra note 21, at 529–30.
29� )JWTQ\QWVQ[\[� ZMNMZ� \W� [M`� _WZSMZ[� I[� ¹XZW[\Q\]\ML� _WUMVº� JMKI][M� Q\� QUXTQM[� \PI\�

XZW[\Q\]\QWV� Q[� [WUM\PQVO� LWVM� \W� I� _WUIV� IOIQV[\� PMZ� _QTT�� :WVITL� ?MQ\bMZ�� The 
5a\PWTWOa� WN � 8ZW[\Q\]\QWV"� )L^WKIKa� :M[MIZKP� IVL� 8]JTQK� 8WTQKa, 7 sex res. & soC. pol’y 
��������������

30 Berger, supra note 21, at 530. See MacKinnon, supra� VW\M� ��� I\� ���� �¹AW]� KIVVW\�
\ZIٻK�aW]Z[MTN��_PQKP� [MXIZI\M[� Q\� NZWU�XZW[\Q\]\QWV��;M`]IT�M`XTWQ\I\QWV�KIV�IT[W�JM�
[TI^MZa��:QOP\�\PMZM��QV�\PM�QV\MZVI\QWVIT�LMÅVQ\QWV��Q[�_PI\�Q[�[WUM\QUM[�KZQ\QKQbML�I[�
I� »KWVÆI\QWV¼�WN � [TI^MZa�_Q\P� \ZIٻKSQVO��AW]�KIVVW\�MV[TI^M�aW]Z[MTN �MQ\PMZ��.WZ�PMZ�
XZW[\Q\]\QWV�\W�JM�M`XTWQ\ML��[PM�PI[�\W�JM�[WTL�\W�[WUMWVM�º��

31 Berger, supra note 21, at 530.
32 See global allianCe against traffiC in Women, Collateral damage: the 

impaCt of anti-traffiCking measures on human rights around the World 
��!·��� �������� P\\X"��___�OII\_�WZO�+WTTI\MZIT��,IUIOMG.QVIT�[QVOTMÅTMG
+WTTI\MZIT,IUIOMÅVIT�XLN ��ITT]LQVO�\W�\PM�KWV[QLMZI\QWV�\PI\�^QM_QVO�ITT�[M`�_WZS�I[�
NWZKML�XI\ZWVQbM[�IVL�QVNIV\QTQbM[�_WUMV��

33 Berger, supra note 21, at 532.
34 1L� at 531.
35 1L� at 531–32.
36� -TQbIJM\P�5��,WVW^IV��;IUM� I[� 1\� -^MZ�?I["� 1V� ;]XXWZ\� WN � \PM� :QOP\[� WN � ;M`�<ZIٻKSQVO�

Victims, 36 QuinnipiaC l. rev.�� !���!������ ��
37 MacKinnon, supra note 1, at 273. 
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WN �Q\[MTN �J]\�ZI\PMZ�NZWU�M`\MZVIT�NIK\WZ[�[]KP�I[�^QWTMVKM��>QK\QUQbI\QWV�Q[�
IVW\PMZ�[]KP�NIK\WZ�\PI\�¹^IZQM[�IKZW[[�\QUM��XTIKM��IVL�MKPMTWV�º38�>QWTMVKM�
QV� [M`�_WZS� IT[W� KWUM[� QV�UIVa� NWZU[�39� 1\� Q[� XW[[QJTM� \PI\� ^QWTMVKM�UIa�
PIXXMV� I[� I� ZM[]T\� WN � [M^MZIT� [WKQM\IT� Q[[]M[� []KP� I[� _PQ\M� []XZMUIKa�
IVL� XWTQKM� JZ]\ITQ\a�40� >QWTMVKM� KIV� JM� UQVQUQbML� Ja� KZMI\QVO� XZWOZIU[�
\PI\� ZML]KM� [\QOUI�� QUXZW^QVO� \PM� KWVLQ\QWV[� WN � ^WT]V\IZa� [M`� _WZSMZ[��
QUXTMUMV\QVO�PMIT\P�IVL�[INM\a�O]QLMTQVM[�KZMI\ML�_Q\P�IVL�Ja�[M`�_WZSQVO�
KWUU]VQ\QM[��IVL�LM^MTWXQVO� [MV[Q\Q^Q\a� \ZIQVQVO�IVL�ML]KI\QWV� NWZ�XWTQKM�
ZMOIZLQVO�KZQUM[�IOIQV[\�IVL�Ja�[M`�_WZSMZ[�41�8ZW�[M`�_WZS�IL^WKI\M[�ÅVL�
\PI\�¹IT\PW]OP�PIZU[�_QTT�IT_Ia[�M`Q[\� QV�XZW[\Q\]\QWV��MٺWZ\[� \W�MTQUQVI\M�
XZW[\Q\]\QWV�·�M[XMKQITTa�W]\LWWZ�[\ZMM\�[M`�_WZS�·�LW�VW\�MVKW]ZIOM�_WUMV�
\W� TMI^M� [M`� _WZS�� :I\PMZ�� Q\� X][PM[� \PM� UW[\� LM[XMZI\M� _WUMV� N]Z\PMZ�
]VLMZOZW]VL�QV\W�UWZM�LIVOMZW][��TM[[�KWV\ZWTTIJTM�[Q\]I\QWV[�_PMZM�PIZU�
Q[�M^MV�UWZM�TQSMTa�º42

1V� ZM[XWV[M� \W� IJWTQ\QWVQ[\[¼� ^QM_[�� XZW�[M`� _WZS� IL^WKI\M[� IZO]M�
\PI\�IJWTQ\QWVQ[\[�KWVÆI\M�\PM�LMÅVQ\QWV[�WN �\ZIٻKSQVO�IVL�XZW[\Q\]\QWV��\P][�
XZWL]KQVO�I�¹»KPQTTQVO� MٺMK\¼� WV� \PM�X]JTQK�LQ[KW]Z[M�IZW]VL� [M`�_WZS�º43 
<PQ[�KWVÆI\QWV�WKK]Z[�_PMV�IJWTQ\QWVQ[\[�NIQT�\W�IKSVW_TMLOM�W\PMZ�NWZU[�WN �
\ZIٻKSQVO�IVL�NIQT�\W�]VLMZ[\IVL�\PI\�XZW[\Q\]\QWV�NITT[�WV�I�[XMK\Z]U�44 In 
NIK\��Q\�Q[�JW\P�]VLMZ��IVL�W^MZ�QVKT][Q^M"�Q\�LWM[�VW\�ILMY]I\MTa�IKSVW_TMLOM�
W\PMZ�NWZU[�WN �\ZIٻKSQVO�WZ�\PM�XW[[QJQTQ\a�WN �^WT]V\IZa�[M`�_WZS�45 While 
IJWTQ\QWVQ[\[�JMTQM^M�\PI\�MٺWZ\[�\W�MVL�\ZIٻKSQVO�IVL�XZW[\Q\]\QWV�KIVVW\�JM�
separated,46�XZW�_WZS�IL^WKI\M[�ÅVL�\PI\�MY]I\QVO�\ZIٻKSQVO�IVL�XZW[\Q\]\QWV�
Q[� XZWJTMUI\QK� JMKI][M� ¹CXEZW[\Q\]\QWV� XMZ� [M� I[� \PM� M`KT][Q^M� X]ZXW[M� WN �
\ZIٻKSQVO� Q[�IV�]V\MVIJTM�LMÅVQ\QWV�I[�VW\�ITT�^QK\QU[�IZM�XZW[\Q\]\M[�IVL�

38 Weitzer��[]XZI�note 29, at 16.
39 /ZIPIU�0]L[WV���-UQTa�̂ IV�LMZ�5M]TMV��;M`�?WZS��4I_��IVL�>QWTMVKM"�Bedford v. Canada 

IVL�\PM�0]UIV�:QOP\[�WN �;M`�?WZSMZ[, 31 Windsor y.b. aCCess Just������������������
40 World health org. et. al., implementing Comprehensive hiv/sti programmes 

With sex Workers: praCtiCal approaChes from Collaborative interventions 22–23 
�������� P\\X["��IXX[�_PW�QV\�QZQ[�JQ\[\ZMIU�PIVLTM�������!�����!� !������� �G
eng.pdf ?sequence=1.

41� -UQTa�̂ IV�LMZ�5M]TMV���-TaI�5IZQI�,]ZQ[QV��?Pa�,MKZQUQVITQbM'�0W_�+IVILI¼[�5]VQKQXIT�
IVL�.MLMZIT�:MO]TI\QWV[�1VKZMI[M�;M`�?WZSMZ[¼�>]TVMZIJQTQ\a, 20 Can. J. Women & l. 289, 310 
���� ���TQ[\QVO�ZMKWUUMVLI\QWV[�NWZ�QUXZW^QVO�[M`�_WZSMZ[¼�KWVLQ\QWV[��

42 Berger, supra note 21, at 533; see also 3I\QM� <I[\ZWU��?IV\� \W� :ML]KM� ;M`� <ZIٻKSQVO'�
,MKZQUQVITQbM� ;M`� ?WZS, reWire neWs (2]Ta� � �� ���!��� P\\X["��ZM_QZM�VM_[�
IZ\QKTM����!����� �_IV\�\W�ZML]KM�[M`�\ZIٻKSQVO�LMKZQUQVITQbM�[M`�_WZS��

43 Berger, supra note 21, at 535, 537.
44 1L�
45 1L�
46 See MacKinnon, supra note 1, at 299–300.
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VWZ�PI^M�ITT�\PM�XZW[\Q\]\M[�JMMV�\ZIٻKSML�º47�)�JIKSOZW]VL�]VLMZ[\IVLQVO�
WN �\PM[M�LMJI\M[�[]ZZW]VLQVO�\PM�LMÅVQ\QWV�WN �[M`�\ZIٻKSQVO�Q[�QUXWZ\IV\�QV�
WZLMZ�\W�N]TTa�OZI[X�\PM�KWUXTM`Q\a�WN �\PM�XZWJTMU�WN �[M`�\ZIٻKSQVO�IVL�\PM�
actors involved.

47� 4QV� 4MIV� 4QU� <ZIٻKSQVO�� ,MUIVL�� IVL� \PM� ;M`� 5IZSM\, int’l inst. for lab. stud. 
�5IZ�� ���� ������� P\\X"��TI[\ZILIQV\MZVI\QWVIT�WZO�T[QLWK[������4QV��4MIV��
4QU��<ZIٻKSQVO,MUIVL��;M`��UIZSM\�XLN�
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ii. overvieW of sex traffiCking

A. The Problem

;M`� \ZIٻKSQVO48� Q[� I� XMZ^I[Q^M� XZWJTMU� \PI\� MVKWUXI[[M[� I� _QLM�
[XMK\Z]U� WN � JMPI^QWZ� ZIVOQVO� NZWU� [M`]IT� I[[I]T\�� NIT[M� XZWUQ[M[�� IVL�
LMP]UIVQbQVO� KWVLQ\QWV[� \W� XPa[QKIT� ^QWTMVKM�49 It is one of  the largest 
IVL�NI[\M[\�OZW_QVO�KZQUQVIT�MV\MZXZQ[M[�QV�\PM�_WZTL�50 The nature of  the 
KZQUM�IVL�\PM�Q[WTI\QWV�WN �Q\[�^QK\QU[�UISM�[\I\Q[\QKIT�ZM[MIZKP�LQٻK]T\��J]\�
M`XMZ\[�M[\QUI\M�\PI\�\PMZM�IZM�I[�UIVa�I[����!�UQTTQWV�^QK\QU[�WN �P]UIV�
\ZIٻKSQVO�_WZTL_QLM�I\�IVa�OQ^MV�\QUM�51� QVKT]LQVO��� �UQTTQWV�^QK\QU[�WN �
[M`�\ZIٻKSQVO�52

<ZIٻKSQVO� QV^WT^M[� \PM� QTTMOIT� \ZILM�WN �XMWXTM� NWZ� M`XTWQ\I\QWV�WZ�
KWUUMZKQIT� OIQV53� IVL� ITTW_[� XMZXM\ZI\WZ[� \W� ¹MIZVCE� XZWÅ\[� WN � ZW]OPTa�
�����JQTTQWV�I�aMIZ�º54�1\�Q[�VW\�ZMY]QZML�\PI\�I�^QK\QU�JM�\ZIV[XWZ\ML�NZWU�
WVM�TWKI\QWV�\W�IVW\PMZ��IKZW[[�[\I\M�WZ�QV\MZVI\QWVIT�JWIZLMZ[��NWZ�\PM�KZQUM�
WN � \ZIٻKSQVO� \W� WKK]Z�55� ;M`� \ZIٻKSQVO� Q[� IT[W� I� ¹UIZSM\�LZQ^MV� KZQUQVIT�
QVL][\Za�º56� 0]UIV� JMQVO[�� ]VTQSM� LZ]O[� WZ� W\PMZ� QTTMOIT� XZWL]K\[�� IZM� I�
ZM][IJTM�ZM[W]ZKM"�¹C?EWUMV�IVL�OQZT[�[WTL�QV\W�[M`�\ZIٻKSQVO�MIZV�XZWÅ\[�

48� <ZIٻKSQVO�LQٺMZ[� NZWU�P]UIV�[U]OOTQVO��<ZIٻKSQVO�KMV\MZ[�WV�M`XTWQ\I\QWV��_PQTM�
P]UIV�[U]OOTQVO�KMV\MZ[�WV�\ZIV[XWZ\I\QWV��See 0]UIV�<ZIٻKSQVO�IVL�;U]OOTQVO, u.s. 
immigr. & Customs enforCement� �2IV���������!���P\\X["��___�QKM�OW^�NIK\[PMM\[�
P]UIV�\ZIٻKSQVO�

49 0]UIV� <ZIٻKSQVO, polaris�� P\\X["��XWTIZQ[XZWRMK\�WZO�P]UIV�\ZIٻKSQVO� �TI[\� ^Q[Q\ML�
5IZ������������

50� -_MTQVI�=��7KPIJ��<PM�?WZTL¼[�.I[\M[\�/ZW_QVO�+ZQUM, forbes� �2]Ta��!���������P\\X["��
___�NWZJM[�KWU�[Q\M[�M_MTQVIWKPIJ����������!�\PM�_WZTL[�NI[\M[\�OZW_QVO�
KZQUM���K����K!�IIM�

51 0]UIV�<ZIٻKSQVO, supra note 49. ;MM� OMVMZITTa�<PM�<ZIٻKSMZ[, nat’l hum. traffiCking 
hotline, P\\X["��P]UIV\ZIٻKSQVOPW\TQVM�WZO�_PI\�P]UIV�\ZIٻKSQVO�P]UIV�
\ZIٻKSQVO�\ZIٻKSMZ[� �TI[\�^Q[Q\ML�5IZ������������ �QLMV\QNaQVO�P]UIV� \ZIٻKSQVO�I[�I�
PQOP�XZWÅ\�TW_�ZQ[S�MV\MZXZQ[M��

52 .WZKML�4IJW]Z��5WLMZV� ;TI^MZa� IVL�0]UIV�<ZIٻKSQVO, int’l lab. org��� P\\X["��___�QTW�
WZO�OTWJIT�\WXQK[�NWZKML�TIJW]Z�TIVO��MV�QVLM`�P\U��TI[\�^Q[Q\ML�5IZ���!��������

53 0]UIV�<ZIٻKSQVO, nat’l hum. traffiCking hotline��P\\X["��P]UIV\ZIٻKSQVOPW\TQVM�
WZO�\aXM�\ZIٻKSQVO�P]UIV�\ZIٻKSQVO��TI[\�^Q[Q\ML�2]Ta��!��������

54 0]UIV� <ZIٻKSQVO� Ja� \PM� 6]UJMZ[, hum. rts. first� �;MX\�� ��� ������� P\\X["��___�
P]UIVZQOP\[ÅZ[\�WZO�[Q\M[�LMNI]T\�ÅTM[�<ZIٻKSQVOJa\PM6]UJMZ[�XLN ���!!�JQTTQWV�WN �
\PQ[������JQTTQWV�Q[�NZWU�KWUUMZKQIT�[M`]IT�M`XTWQ\I\QWV��

55 MacKinnon, supra note 1, at 299–���� �¹5W^MUMV\� IKZW[[� R]ZQ[LQK\QWVIT� TQVM[� Q[� VW\�
�� �� ��IV�MTMUMV\�WN �\PM�QV\MZVI\QWVIT�LMÅVQ\QWV�WN �\ZIٻKSQVO��� �� �� ��<PM�[QVM�Y]I�VWV�
CM[[MV\QIT�� KZ]KQIT�� WZ� QVLQ[XMV[IJTM� QVOZMLQMV\E� WN � \ZIٻKSQVO� Q[� \P][� VMQ\PMZ� JWZLMZ�
KZW[[QVO�VWZ�[M^MZM�^QWTMVKM��1\�Q[�\PQZL�XIZ\a�QV^WT^MUMV\�º��

56 0]UIV�<ZIٻKSQVO, supra note 53.
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NWZ�\PMQZ�XQUX[�IVL�\ZIٻKSMZ[�W^MZ�I�OZMI\�V]UJMZ�WN �aMIZ[�º57�<ZIٻKSMZ[�
KIV� WN\MV� MIZV� UWZM� UWVMa� Ja� XZW[\Q\]\QVO� _WUMV� \PIV� \PMa� KW]TL� Ja�
KWUUQ\\QVO�W\PMZ� KZQUM[�JMKI][M� \PM� KWUUWLQ\a�WN �P]UIV[� KIV�JM� [WTL�
repeatedly.58

;M`�\ZIٻKSQVO�Q[�I�XZWUQVMV\�XZWJTMU�QV�5I[[IKP][M\\[�59�<ZIٻKSQVO�
\ISM[� XTIKM� ITT� \PZW]OPW]\� \PM� [\I\M�� ¹NZWU� )TT[\WV�*ZQOP\WV� IVL� -I[\�
*W[\WV��\W�?WZKM[\MZ��4W_MTT��IVL�Iټ]MV\�[]J]ZJ[�º60 Boston, in particular, 
Q[�KWV[QLMZML�I�UIRWZ�P]J�NWZ�[M`�\ZIٻKSQVO�QV�\PM�6WZ\PMI[\MZV�ZMOQWV�WN �
the United States.61�<PM�6I\QWVIT�0]UIV�<ZIٻKSQVO�0W\TQVM�ZMXWZ\[�\PI\�
QV� ���!�� ���� P]UIV� \ZIٻKSQVO� KI[M[� _MZM� ZMXWZ\ML� QV� 5I[[IKP][M\\[�62 
7N � \PW[M� ZMXWZ\[��  ��_MZM� ZMTI\ML� \W� [M`� \ZIٻKSQVO�63 Between 2007 and 
���!�� \PM�PW\TQVM�ZMKMQ^ML���!���KWV\IK\[� �XPWVM�KITT[�� \M`\[��WVTQVM�KPI\[��
IVL� MUIQT[�� IJW]\� P]UIV� \ZIٻKSQVO� KZQUM[� QV� 5I[[IKP][M\\[�64 A 2018 
QV^M[\QOI\Q^M� RW]ZVITQ[U� [MZQM[� QLMV\QÅML�IXXZW`QUI\MTa�� �� QTTQKQ\�UI[[IOM�
XIZTWZ[� QV� 5I[[IKP][M\\[� WV� I� ¹XWX]TIZ� C[M`�J]aMZE� JWIZL� LMLQKI\ML� \W�
MZW\QK�UI[[IOM�º65�<PM[M�ZMXWZ\[�IVL�QV^M[\QOI\Q^M�LQ[KW^MZQM[�LWK]UMV\�\PM�
XZM^ITMVKM�WN �[M`�\ZIٻKSQVO�QV�5I[[IKP][M\\[�

B. The Perpetrators

8MZXM\ZI\WZ[�WN �[M`�\ZIٻKSQVO�OMVMZITTa�ZIVOM�NZWU�I�LQ^MZ[M�̂ IZQM\a�
WN �WZOIVQbML�KZQUQVIT�OZW]X[�\W� TWVM�QVLQ^QL]IT[�66�<PM[M�OZW]X[�¹^IZa� QV�
\MZU[�WN � \PMQZ� TMILMZ[PQX� [\Z]K\]ZM�� TM^MT� WN � WZOIVQbI\QWVIT� [WXPQ[\QKI\QWV��

57 Neha A. Deshpande & Nawal M. Nour, ;M`� <ZIٻKSQVO� WN �?WUMV� IVL� /QZT[, 6 revs. 
obstetriCs & gyneCology���������������

58 ?PW� )ZM� 0]UIV� <ZIٻKSMZ[', hum. rts. first� �� �2]VM� ���� ������� P\\X["��___�
P]UIVZQOP\[ÅZ[\�WZO�[Q\M[�LMNI]T\�ÅTM[�?PW��IZM��P]UIV��\ZIٻKSMZ[�XLN�

59 See mass. interagenCy human traffiCking poliCy task forCe, findings and 
reCommendations ��� �)]O�� �!�� ������� P\\X"��___�UI[[�OW^�IOW�LWK[�QP\\N�QP\\N�
ÅVLQVO[�XLN �CPMZMQVIN\MZ�task forCe reportE�

60 Dess, supra note 10, at 155.
61 1L�
62 Massachusetts, nat’l hum. traffiCking hotline�� P\\X["��P]UIV\ZIٻKSQVOPW\TQVM�

WZO�[\I\M�UI[[IKP][M\\[��TI[\�^Q[Q\ML�5IZ���!���������1\�Q[�QUXWZ\IV\�\W�VW\M�\PI\�\PQ[�Q[�
IV�]VLMZZMXWZ\ML�KZQUM��\P][�\PM�ZMIT�[\I\Q[\QK[�IZM�TQSMTa�\W�JM�U]KP�PQOPMZ��See 5a\P[��
.IK\[��IVL�;\I\Q[\QK[, polaris, P\\X["��XWTIZQ[XZWRMK\�WZO�Ua\P[�NIK\[�IVL�[\I\Q[\QK[���TI[\�
^Q[Q\ML�5IZ������������

63 Massachusetts, supra note 62.
64 1L�
65� 2MVQNMZ�5K3QU���8PQTTQX�5IZ\QV��1TTQKQ\�5I[[IOM�8IZTWZ[�)ZM�)KZW[[�5I[[IKP][M\\[��?Pa�1[�8WTQKM�

)K\QWV�;W�:IZM', Wgbh neWs� �2IV��������� ���P\\X["��VM_[�_OJP�WZO���� �������
TWKIT�VM_[�QTTQKQ\�UI[[IOM�XIZTWZ[�IZM�IKZW[[�UI[[IKP][M\\[�_Pa�XWTQKM�IK\QWV�[W�ZIZM�

66 ?PW�)ZM�0]UIV�<ZIٻKSMZ[', supra note 58. For an understanding of  the perpetrators in 
Massachusetts, see infra�8IZ\�1>�*��Q^��
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\ZIV[VI\QWVIT� ZMIKP�� UMUJMZ[PQX� [QbM�� M\PVQK� IVL� [WKQIT� KWUXW[Q\QWV��
LMXMVLMVKM�WV�P]UIV�\ZIٻKSQVO�I[�I�XZQUIZa�[W]ZKM�WN �XZWÅ\��CIVLE�][M�
WN � ^QWTMVKM� �� �� �� �º67� ;M`� \ZIٻKSQVO� KIV� \ISM� XTIKM� WV� \PM� [\ZMM\�� \PZW]OP�
M[KWZ\� [MZ^QKM[�� IVL�I\� [\ZQX� KT]J[��UI[[IOM�XIZTWZ[�� PW\MT[�� IVL�JZW\PMT[�68 
,MXMVLQVO�WV�\PM�\aXM�WN �[M`�\ZIٻKSQVO��\PM�_Ia[�Ja�_PQKP�\ZIٻKSMZ[�M`XTWQ\�
^QK\QU[� LQٺMZ� OZMI\Ta�69� ¹5W[\� \ZIٻKSQVO� WXMZI\QWV[� QV� \PM� 6WZ\PMI[\� IZM�
\ZIV[QMV\��IZM�UWJQTM��IVL�WXMZI\M�]VLMZ�TIaMZ[�WN �LMKMX\QWV�º70 There are 
IT[W�[MKWVLIZa�XZWÅ\MMZ[��[]KP�I[�¹PW\MT[��ZM[\I]ZIV\[��\I`Q�[MZ^QKM[��XZWXMZ\a�
W_VMZ[�_PW�ZMV\�\W�XQUX[��IVL�W\PMZ�J][QVM[[M[�\PI\�XZW^QLM�[]XXWZ\�[MZ^QKM[�
\W�\PM�[M`�QVL][\Za�º71�)LLQ\QWVITTa��JMKI][M�WN �\PM�_QLM[XZMIL�VI\]ZM�WN �\PM�
internet and technology,72�\ZIٻKSMZ[�KIV�VW_�ZMIKP�I�_QLMZ�KTQMV\�JI[M�IVL�
KWVVMK\�UWZM�Y]QKSTa�_Q\P�KTQMV\[�73 This expansion in technology has led to 
IV�M`XIV[QWV�WN �\PM�[M`�\ZIٻKSQVO�UIZSM\�74

C. The Victims

;M`�\ZIٻKSQVO�KIV�IٺMK\�IVaWVM�75 While it is unfair to generalize 
\PM�M`XMZQMVKM[�WN �[M`�\ZIٻKSQVO�^QK\QU[��\PQ[�6W\M�IKSVW_TMLOM[�\PI\�UW[\�
\ZIٻKSMZ[� \IZOM\� ^QK\QU[� \PI\� IZM� XIZ\QK]TIZTa� ^]TVMZIJTM� L]M� \W� I�UaZQIL�
of  characteristics.76�<PM[M�KPIZIK\MZQ[\QK[�QVKT]LM�XW^MZ\a��TQUQ\ML�ML]KI\QWV��

67 alison siskin & liana sun Wyler, Cong. researCh serv., RL34317, traffiCking in 
persons: u.s. poliCy and issues for Congress 5 (.MJ���!���������P\\X["��NI[�WZO�[OX�
crs/row/RL34317.pdf.

68 andrea J. niChols, sex traffiCking in the united states 140 (2016); Donna M. 
Hughes, +WUJI\QVO�;M`�<ZIٻKSQVO"�)�8MZXM\ZI\WZ�.WK][ML�)XXZWIKP, 6 u. st. thomas l. J. 28, 
����������� ��

69� ¹.ZWU� [M`� \ZIٻKSQVO�_Q\PQV� M[KWZ\� [MZ^QKM[� \W� TIJWZ� \ZIٻKSQVO�WN � NIZU_WZSMZ[�� \PM�
_Ia[�P]UIV[�IZM�M`XTWQ\ML�LQٺMZ�OZMI\Ta��-IKP�\aXM�PI[�]VQY]M�[\ZI\MOQM[�NWZ�ZMKZ]Q\QVO�
IVL�KWV\ZWTTQVO�^QK\QU[��IVL�KWVKMITQVO�\PM�KZQUM�º�polaris, supra note 16, at 5.

70� *ZQMN �WN �\PM�5I[[IKP][M\\[�)\\WZVMa�/MVMZIT�I[�)UQK][�+]ZQIM�I\����+WUUWV_MIT\P�
�̂�5K/PMM�����6�-��L���!��5I[[���������6W��;2+��� ����

71 Hughes, supra note 68, at 40.
72 See generally u.n. inter-agenCy Coordination grp. against traffiCking in persons, 

human traffiCking and teChnology: trends, Challenges and opportunities 
1� �2]Ta� ���!��� P\\X["��___�]V�WZO�[M`]IT^QWTMVKMQVKWVÆQK\�_X�KWV\MV\�
]XTWIL[����!����ZMXWZ\�P]UIV�\ZINNQKSQVO�IVL�\MKPVWTWOa�\ZMVL[�KPITTMVOM[�
IVL�WXXWZ\]VQ\QM[�0]UIV�\ZINNQKSQVO�IVL�\MKPVWTWOa�\ZMVL[�KPITTMVOM[�IVL�
WXXWZ\]VQ\QM[�?-*������XLN��

73 ;MM� QL�#� <MKPVWTWOa� IVL� <ZIٻKSQVO, eQuality noW ()]O�� ���� ���!��� P\\X["��___�
MY]ITQ\aVW_�WZO�\MKPVWTWOaGIVLG\ZIٻKSQVOG\PMGVMMLGNWZGIG[\ZWVOMZGOMVLMZMLG
IVLGKWWXMZI\Q^MGZM[XWV[M�

74 <MKPVWTWOa�IVL�<ZIٻKSQVO, supra note 73.
75� 0W_M^MZ��Q\�Q[�QUXWZ\IV\�\W�VW\M�\PI\��I[�LM[KZQJML�supra�QV�VW\M����UW[\�^QK\QU[�WN �[M`�

\ZIٻKSQVO�IZM�_WUMV�
76 dara goodman et al., representing viCtims of human traffiCking in massaChusetts: 
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TIKS� WN � MUXTWaUMV\� WXXWZ\]VQ\QM[�� TIKS� WN � NIUQTa� []XXWZ\��UMV\IT� PMIT\P�
XZWJTMU[�� []J[\IVKM� IJ][M�� IVL� PQ[\WZa� WN � XPa[QKIT� WZ� [M`]IT� IJ][M�77 
<ZIٻKSMZ[�M`XTWQ\� \PM[M�^]TVMZIJQTQ\QM[� QV�WZLMZ� \W�OIQV�I�XZWÅ\�78�>QK\QU[�
UIa�JM�MV\QKML�Ja�\ZIٻKSMZ[�\PZW]OP�XZWUQ[M[�WN �¹XZW\MK\QWV��TW^M��UIZZQIOM�
������WZ�I�JM\\MZ�TQNM[\aTM�º79�<ZIٻKSMZ[�IT[W�ZMKZ]Q\�^QK\QU[�\PZW]OP�NZI]L�IVL�
UIVQX]TI\QWV��[]KP�I[�\PZMI\[�WN �^QWTMVKM�\W�\PM�^QK\QU[�IVL�\PMQZ�NIUQTQM[��
NWZKML�LZ]O�][M�� WZ� \PZMI\[� WN � [PIUQVO�80�7VKM� QV^WT^ML�� Q\� Q[� LQٻK]T\� NWZ�
^QK\QU[�\W�M[KIXM�JMKI][M�\PMa�WN\MV�NIKM�XPa[QKIT�IVL�X[aKPWTWOQKIT�PIZU[�81

)V�IVITa[Q[�WN �\PQ[�XZWJTMU�Q[�VW\�KWUXTM\M�_Q\PW]\�IKSVW_TMLOQVO�
\PM�[MV[I\QWVITQ[U�\PI\�Q[�IXXIZMV\�QV�\PM�LMJI\M[�[]ZZW]VLQVO�\PM�\ZIٻKSQVO�
LMÅVQ\QWV��)JWTQ\QWVQ[\[��QV�NIK\��WN\MV�][M�[MTMK\Q^M�¹PWZZWZ�[\WZQM[º�IVL�\ZIOQK�
LMXQK\QWV[�WN �̂ QK\QU[�\W�IL^IVKM�\PMQZ�XW[Q\QWV"82�¹*-)<-6��*]ZVML��*ZIVLML�
_Q\P�I�JIZ�KWLM�WZ�_Q\P�I�XQUX¼[�VIUM�KIZ^ML�QV\W�PMZ�\PQOP��<PZW_V�QV\W�\PM�
\Z]VS�WN �I�KIZ�NWZ�X]VQ[PUMV\��.WZKML�\W�XZW^QLM�[M`]IT�[MZ^QKM[�NWZ�KW]V\TM[[�
KITTW][�IVL�^QWTMV\�UMV�º83 These tactics serve to arouse indignation and 
¹N]MTCE�LMMXTa�ÆI_ML�KIUXIQOV[�IOIQV[\�XZW[\Q\]\QWV�º84�<PM�_Ia�[WUM\PQVO�
Q[�LMÅVML�IVL�LM[KZQJML�OZMI\Ta�QUXIK\[�\PM�_Ia�Q\�Q[�XMZKMQ^ML�Ja�W]\[QLMZ[��
<PQ[�[MV[I\QWVITQ[U�KWVÆI\M[�[M`�_WZS�_Q\P�W\PMZ�XZIK\QKM[�\PI\�IZM�OMVMZITTa�
KWVLMUVML��[]KP�I[�ZIXM�IVL�LWUM[\QK�̂ QWTMVKM�85�+ITTQVO�XZW[\Q\]\QWV�¹XIQL�
ZIXMº�PI[�MVWZUW][�[PWKS�^IT]M�86�<PQ[�¹KI\MOWZQKIT�\MZUQVWTWOa�WJ[K]ZM[�
\PM�MUXQZQKITTa�LWK]UMV\ML�ZMTI\QWV[PQX[�JM\_MMV�_WZSMZ[�IVL�K][\WUMZ[��
_PQKP�IZM�KWUXTM`�IVL�^IZQML�º87

<PZW]OP� KI\MOWZQKIT� \MZUQVWTWOa�� IJWTQ\QWVQ[\[� PI^M� KZMI\ML�
]V[]J[\IV\QI\ML�IVL�L]JQW][�OMVMZITQbI\QWV[�88�N]Z\PMZ�QVNIV\QTQbQVO�_WUMV��

a guide for attorneys����;M\P�7ZSTIVL���2]TQM�,IPT[\WZU�ML[����[\�ML��������P\\X["��
LWK[�_Q`[\I\QK�KWU�]OL��L�K��GM�M K��L MI�� �NJMJNI�N�L�MIJLJ��XLN�

77 Heather J. Clawson et al., 0]UIV�<ZIٻKSQVO�QV\W�IVL�?Q\PQV�\PM�=VQ\ML�;\I\M["�)�:M^QM_�WN �
\PM�4Q\MZI\]ZM, u.s. dep’t health & hum. servs. 7– ��)]O���������!���P\\X["��I[XM�PP[�
OW^�[a[\MU�ÅTM[�XLN��� !��QVLM`�XLN�

78 alison siskin & liana sun Wyler, Cong. researCh serv., rl34317, traffiCking in 
persons: u.s. poliCy and issues for Congress 2, 5 (�������P\\X["��NI[�WZO�[OX�KZ[�
row/RL34317.pdf.

79 goodman et al., supra note 76, at 6.
80 1L�
81 ;MM�QL� at 5.
82 Weitzer, supra note 29, at 17–18.
83� 6Wa�<PZ]XSIM_��)�5Q[O]QLML�5WZIT�+Z][ILM, n.y. times��;MX\�������������P\\X["��___�

Va\QUM[�KWU�������!����WXQVQWV�[]VLIa�MVLQVO�LMUIVL�_WV\�[\WX�XZW[\Q\]\QWV�
P\UT�

84 ;MM�QL�
85 See Weitzer, supra note 29, at 17.
86 1L�
87 1L�
88 1L� at 18.
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These tactics are intentional and have political consequences. In fact, 
IJWTQ\QWVQ[\[� PI^M� KZIN\ML� I� ¹XZW\W\aXQKIT� ^QK\QUº� \PI\� [MZ^M[� XMZNMK\Ta� \W�
advance their agenda.89�¹C<PQ[E�^QK\QU¸IV�IJ][ML�\MMVIOM�OQZT�ZIQ[ML�QV�\PM�
JTQOP\�WN �\PM�QVVMZ�KQ\a�IVL�NWZKML�QV\W�\PM�[M`�\ZILM�Ja�IV�WTLMZ�UIV¸LWM[�
M`Q[\�º90�0W_M^MZ��\PQ[�XZW\W\aXQKIT�̂ QK\QU�LQ[ZMOIZL[�\PM�NIK\�\PI\�QVLQ^QL]IT[�
MV\MZ� [M`�_WZS� NWZ� I� ^IZQM\a� WN � ZMI[WV[��)LLQ\QWVITTa�� \Z]M� ^QK\QU[� LW�VW\�
VMML�\W�JM�UILM�QV\W�[aUJWTQK�ÅO]ZM[�][ML�I[�XI_V[�\W�KWTWZ�\PM�X]JTQK¼[�
XMZKMX\QWV�WN �[M`�_WZS#� \PMa�VMML�IKKM[[� \W�OW^MZVUMV\�[MZ^QKM[�IVL�ZMIT�
protection.91�/MVMZITQbQVO�^QK\QU�M`XMZQMVKM[�Q[�[MTN�[MZ^QVO#�Q\�[QUXTa�PMTX[�
IJWTQ\QWVQ[\[�OIQV� []XXWZ\�_Q\PW]\�IK\]ITTa�ILLZM[[QVO�IVa�WN � \PM� QVPMZMV\�
Q[[]M[�I\�\PM�ZWW\�WN �\PM�[M`�\ZIٻKSQVO�XZWJTMU��<W�LW�[W��IL^WKI\M[�VMML�\W�
XZQWZQ\QbM�MV[]ZQVO�[PMT\MZ��RWJ�WXXWZ\]VQ\QM[��IVL�W\PMZ�[WKQIT�[MZ^QKM[�NWZ�ITT�
^QK\QU[�92

)[�XZM^QW][Ta�[\I\ML��\PQ[�6W\M�IL^WKI\M[�NWZ�\PM�XZW�[M`�_WZS�XW[Q\QWV�
\PZW]OP�\PM�TMV[�WN �IKKMX\IVKM�WN �\PM�XZWNM[[QWV�I[�\PM�JM[\�_Ia�WN �ZML]KQVO�
PIZU[� IOIQV[\� _WUMV� _PQTM� [QU]T\IVMW][Ta� ZM[XMK\QVO� \PMQZ� IOMVKa�� 1\� Q[�
QUXMZI\Q^M�\W�ZMKWOVQbM�¹\PM�^IZQML�IVL�QV\MZ[MK\QWVIT�M`XMZQMVKM[�WN �C[M`E�
\ZIٻKSQVO�^QK\QU[º�QV�WZLMZ�\W�QVQ\QI\M�IV�MٺMK\Q^M�ZM[XWV[M�\W�\ZIٻKSQVO�93 
1V� NIK\�� IJWTQ\QWVQ[\[� TIZOMTa� MZI[M� \PM� LQ[\QVK\� M`XMZQMVKM[� WN � _WUMV� Ja�
KWUJQVQVO�\PMU�QV\W�I�[QVOTM�\PMWZa�\PI\�ITT�_WUMV�IZM�WXXZM[[ML��_PQKP�
LQ[ZMOIZL[� \PM� KWV\M`\]IT� ZMI[WV[� _Pa� \PM� _WUMV� QVQ\QITTa� LMKQLML� \W�
OM\� QV^WT^ML� QV� [M`�_WZS�94 In order to fully recognize the varied reasons 
NWZ� MV\MZQVO� [M`� _WZS� IVL� \W� ZM[XMK\� _WUMV¼[� IOMVKa�� Q\� Q[� QUXWZ\IV\� \W�
]VLMZ[\IVL�\PM�OWIT[�IVL�MٺMK\[�WN �\PM�QUXTMUMV\I\QWV�WN �^IZQW][�LQٺMZMV\�
[\I\]\WZa�[KPMUM[�

89� <PZ]XSIM_��supra note 83.
90 1L�
91 1L�
92 ;MM�QL�
93 Barnhart, supra�VW\M�����I\����·����¹C;KPWTIZ[E�KZQ\QY]MCE�\PM�]VLMZTaQVO�I[[]UX\QWV�WN �

UIVa�NMUQVQ[\[�\PI\�M[[MV\QITQbM[�_WUMV¼[�OMVLMZ�I[�I�NWZKM�\PI\�JQVL[�_WUMV�\WOM\PMZ�
]VLMZ�[QUQTIZ�WXXZM[[QWV��<PQ[�KZQ\QKQ[U�ÅVL[�Q\[�_MQOP\�QV�\PM�ZIKM�IVL�KTI[[�KWVÆQK\[�
[]ZZW]VLQVO�LQ[K][[QWV[�WN �_WUMV¼[�_WZS�QV�LWUM[\QK�IVL�UIZSM\�[XPMZM[�º��

94 1L� at 103.
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iii. sex traffiCking statutory sCheme

A. .QOP\QVO�<ZIٻKSQVO�I\�\PM�.MLMZIT�4M^MT

<PM� =�;�� NMLMZIT� OW^MZVUMV\� KZQUQVITQbML� P]UIV� \ZIٻKSQVO��
QVKT]LQVO� [M`� \ZIٻKSQVO�� _Q\P� \PM� MVIK\UMV\� WN � \PM� <ZIٻKSQVO� >QK\QU[�
8ZW\MK\QWV�)K\�WN �������<>8)��95�1\[�IQU�_I[�\W�¹LMÅVMCE�IVL�KZQUQVITQbMCE�
P]UIV� \ZIٻKSQVO�� MVPIVKMCE� XMVIT\QM[� NWZ� \ZIٻKSMZ[�� CIVLE� XZW^QLMCE�
OW^MZVUMV\�I[[Q[\IVKM�\W�̂ QK\QU[��������º96�;]J[MY]MV\Ta��+WVOZM[[�ZMI]\PWZQbML�
\PM�<>8)�QV���������������� ��IVL������97

<PM�K]ZZMV\�[\I\]\M�[\I\M[�QV�XMZ\QVMV\�XIZ\"
?PWM^MZ�SVW_QVOTa¸

������C:EMKZ]Q\[��MV\QKM[��PIZJWZ[��\ZIV[XWZ\[��XZW^QLM[��WJ\IQV[��WZ�
UIQV\IQV[�Ja�IVa�UMIV[�I�XMZ[WV#�WZ�����JMVMÅ\[��ÅVIVKQITTa�WZ�Ja�
ZMKMQ^QVO�IVa\PQVO�WN �̂ IT]M��NZWU�XIZ\QKQXI\QWV�QV�I�̂ MV\]ZM�_PQKP�
PI[� MVOIOML� QV� IV� IK\� LM[KZQJML� QV� ^QWTI\QWV� WN � XIZIOZIXP� �����
SVW_QVO��WZ�QV�ZMKSTM[[�LQ[ZMOIZL�WN �\PM�NIK\��\PI\�UMIV[�WN �force, 
threats of  force, fraud, coercion� �� �� �� WZ� IVa� KWUJQVI\QWV�
WN � []KP�UMIV[�_QTT�JM�][ML� \W�KI][M� \PM�XMZ[WV� \W�MVOIOM� QV�I�
KWUUMZKQIT�[M`�IK\��������[PITT�JM�X]VQ[PML��������98

<PM�NMLMZIT�[\I\]\M�Q[�LQ^QLML�QV\W�\PZMM�UIQV�MTMUMV\["�UM\PWL[�][ML�\W�OIQV�
KWV\ZWT�W^MZ�\PM�^QK\QU��UMIV[�\PM�\ZIٻKSMZ�][M[�\W�M`XTWQ\�\PM�^QK\QU��IVL�
\PM�[XMKQÅK�X]ZXW[M�WN �\PM�M`XTWQ\I\QWV�99�<PM�SMa�I[XMK\�WN �\PQ[�[\I\]\M�Q[�\PM�
TQUQ\QVO�UMIV[��ZMY]QZQVO�NWZKM��NZI]L��WZ�KWMZKQWV��+WMZKQWV�Q[�LMÅVML�I["�
¹�)��\PZMI\[�WN �[MZQW][�PIZU������#��*��IVa�[KPMUM��XTIV��WZ�XI\\MZV�QV\MVLML�
\W�KI][M�I�XMZ[WV�\W�JMTQM^M�\PI\�NIQT]ZM�\W�XMZNWZU�IV�IK\�_W]TL�ZM[]T\�QV�
[MZQW][�PIZU������#�WZ��+��\PM�IJ][M�������WN �TI_�WZ�\PM�TMOIT�XZWKM[[�º100

1V� ������ \PM� 0W][M� WN � :MXZM[MV\I\Q^M[� XI[[ML� \PM� ?QTTQIU�
?QTJMZNWZKM� <ZIٻKSQVO� >QK\QU[� 8ZW\MK\QWV� :MI]\PWZQbI\QWV� )K\�� _PQKP�
[W]OP\�\W�KZMI\M�I�JZWILMZ�WٺMV[M�WN �[M`�\ZIٻKSQVO�\PI\�_W]TL�VW\�ZMY]QZM�
I� ÅVLQVO� WN � NWZKM�� NZI]L�� WZ� KWMZKQWV�101� <PQ[� KPIVOM� _I[� LZQ^MV� Ja� \PM�
ZMKWOVQ\QWV�\PI\�¹CXEQUX[�\aXQKITTa�ZMKZ]Q\�������̂ ]TVMZIJTM�QVLQ^QL]IT[�\PZW]OP�

95� <ZIٻKSQVO�>QK\QU[� 8ZW\MK\QWV�)K\� WN � ������ 8]J�� 4��6W�� ���–386, 114 Stat. 1464, 
1464–66.

96 Dess, supra note 10, at 150. 
97 goodman et al., supra note 76, at 16.
98� � �=�;�+������!��I������ ���MUXPI[Q[�ILLML��
99 1L�
100 1L��I\��M�����
101� 0�:�� �  ��� ���\P�+WVO�� ������� �I[� ZMNMZZML� \W� ;MVI\M��,MK�� ��� ������ P\\X["��___�

KWVOZM[[�OW^�JQTT����\P�KWVOZM[[�PW][M�JQTT��  ��
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use of  persuasive tactics that do not rise to the level of  the force, fraud, or 
KWMZKQWV�º102�0W_M^MZ�� \PM� JQTT� NIQTML� \W� XI[[� \PM� ;MVI\M103 due in part to 
KZQ\QKQ[U�NZWU�XZW�_WZS�IL^WKI\M[�NWZ�¹QUXZWXMZTa�MY]I\QVO�ITT�XZW[\Q\]\QWV�
_Q\P�[M`�\ZIٻKSQVOº�IVL�NWZ�¹I[[]UQVO�\PI\�VW�QVLQ^QL]IT�KW]TL�KPWW[M�\W�
MVOIOM�QV�XZW[\Q\]\QWV�WN �C\PMQZE�W_V�_QTT�º104 As a result, the scope of  the 
<>8)�ZMUIQV[�TQUQ\ML�

<PM�<>8)�XZW^QLML� NWZ�I� NMLMZIT� ZM[XWV[M� \W� \ZIٻKSQVO� \PZW]OP�
XZW[MK]\QWV�J]\�IT[W�QUXZW^ML�IKKM[[�\W�XZW\MK\QWV�NWZ�^QK\QU[�105 However, 
UIVa�ZMKWOVQbM� \PI\� \PM�[\I\]\M�PI[� NIQTML� \W� N]TTa�ILLZM[[� \PM�XZWJTMU�I\�
hand.106� .WZ� M`IUXTM�� JM\_MMV� ����� IVL� ������ \PM�=�;�� ,MXIZ\UMV\� WN �
2][\QKM� �¹,72º�� WVTa� KWV^QK\ML� ���� QVLQ^QL]IT[� NWZ� P]UIV� \ZIٻKSQVO�107 
:MKWOVQbQVO� \PM� TQUQ\I\QWV[� WN � \PM�<>8)�� QV� ����� \PM�,72� X]JTQ[PML� I�
5WLMT�;\I\M�)V\Q�<ZIٻKSQVO�+ZQUQVIT�;\I\]\M�NWZ�[\I\M�TMOQ[TI\WZ[�\W�][M�I[�
I�O]QLM� \W�KZMI\M� TI_[� \PI\�ILLZM[[�P]UIV� \ZIٻKSQVO�108 The U.S. Senate 
MVLWZ[ML�\PQ[�UWLMT�TMOQ[TI\QWV�109

;\I\M�TI_[�IZM�QUXWZ\IV\�VW\�WVTa�JMKI][M�KZQUQVIT�TI_�Q[�XZQUIZQTa�
a state function110�J]\�IT[W�JMKI][M�\PMa�[]XXTMUMV\�NMLMZIT�TI_�QV�\PM�ÅOP\�

102 John Elrod, .QTTQVO�\PM�/IX"�:MÅVQVO�;M`�<ZIٻKSQVO�4MOQ[TI\QWV�\W�)LLZM[[�\PM�8ZWJTMU�WN �8QUXQVO, 
68 vand. l. rev��!����! ���������

103 H.R. 3887.
104 Elrod, supra note 102, at 984.
105� 1VKZMI[ML� JMVMÅ\[� QVKT]LM� IKKM[[� \W� I� <�^Q[I� �I� VWV�QUUQOZIV\� [\I\][� ^Q[I� _PQKP�

XZW\MK\[� \PM�^QK\QU[� NZWU�JMQVO�ZMUW^ML� NZWU�\PM�=VQ\ML�;\I\M[��IVL� NMLMZIT�^QK\QU�
[MZ^QKM[�[]KP�I[�PMIT\P�JMVMÅ\[�IVL�_Q\VM[[�XZW\MK\QWV��See u.s. dep’t health & hum. 
servs., serviCes available to viCtims of human traffiCking: a resourCe guide 
to soCial serviCe providers 1, 6–7, 10, 12–14, 23–����5Ia��������P\\X["��___�IKN�
PP[�OW^�[Q\M[�LMNI]T\�ÅTM[�WZZ�\ZIٻKSQVO[MZ^QKM[G��XLN�

106 See Jennifer M. Chacón, 5Q[MZa� IVL�5aWXQI"�=VLMZ[\IVLQVO� \PM� .IQT]ZM[� WN �]\WZٺ-��;�=� \W�
;\WX�0]UIV�<ZIٻKSQVO, 74 fordham l. rev���!�����������������¹C,M[XQ\ME�IV�QVKZMI[M�
QV� \PM�XZW[MK]\QWV�WN � [M`� IVL� TIJWZ� \ZIٻKSQVO�XZW[MK]\QWV[�_PMV� KWUXIZML� \W� \PM�
V]UJMZ[�XZQWZ�\W�\PM�MVIK\UMV\�WN �\PM�<>8)�������\PM[M�V]UJMZ[�ZMUIQV�\ZW]JTQVOTa�
TW_�º�#�QL��I\��!� ��IZO]QVO�KWV[MV[][�M`Q[\[�\PI\�\PM�<>8)�NIQTML�\W�[]ٻKQMV\Ta�ILLZM[[�
P]UIV�\ZIٻKSQVO�#�see also Hussein Sadruddin et al., 0]UIV�<ZIٻKSQVO�QV�\PM�=VQ\ML�;\I\M["�
-`XIVLQVO�>QK\QU�8ZW\MK\QWV�*MaWVL�8ZW[MK]\QWV�?Q\VM[[M[, 16 stan. l. & pol’y rev. 379, 
� ����������LQ[K][[QVO�PW_�^QK\QU�XZW\MK\QWV�]VLMZ�\PM�<>8)�PI[�VW\�JMMV�M`\ZMUMTa�
MٺMK\Q^M���

107 Dess, supra�VW\M�����I\��������
108 See�-TTMV�4��*]KS_IT\MZ�M\�IT���5WLMZV�,Ia�;TI^MZa�QV�7]Z�7_V�*IKSaIZL, 12 Wm. & mary 

J. Women & l.�����������������������<PM�5WLMT�;\I\]\M�TIZOMTa�UQZZWZML�\PM�NMLMZIT�
statute. Barnhart��[]XZI note 12, at 101–02.

109� ;��:M[��������� \P�+WVO���L�;M[[����·����������¹C-EVIK\UMV\�WN �KWUXZMPMV[Q^M�;\I\M�
TI_[�KZQUQVITQbQVO�P]UIV�\ZIٻKSQVO�������UIa�JM�VMKM[[IZa�\W�MV[]ZM�\PI\�.MLMZIT�MٺWZ\[�
IZM�IKKWUXIVQML�Ja�ZWJ][\�MٺWZ\[�I\�\PM�;\I\M�IVL�TWKIT�TM^MT[�º��

110 See Barnhart, supra note 12, at 97.
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IOIQV[\� P]UIV� \ZIٻKSQVO�111� ¹+WUXZMPMV[Q^M� [\I\M� TMOQ[TI\QWV� [XMKQÅKITTa�
ILLZM[[QVO�\PQ[�KZQUM�Q[�KZQ\QKIT�\Wº�KWUJI\\QVO�[M`�\ZIٻKSQVO�112 There are 
[M^MZIT�UWZM� [XMKQÅK� ZMI[WV[�_Pa� [\I\M� TI_[� ZMO]TI\QVO� [M`� \ZIٻKSQVO�IZM�
KZQ\QKIT"�����NMLMZIT�ZM[W]ZKM[�KIVVW\�SMMX�]X�_Q\P�\PM�V]UJMZ�WN �\ZIٻKSQVO�
KI[M[#�����[\I\M�IVL�TWKIT�TI_�MVNWZKMUMV\�IZM�UWZM�TQSMTa�\W�UISM�\PM�ÅZ[\�
KWV\IK\�_Q\P�^QK\QU[#�IVL�����[\I\M�TI_[�KIV�XZW^QLM�ILLQ\QWVIT�ZM[W]ZKM[�NWZ�
^QK\QU[�113 

*MNWZM� ������ NWZ\a�[M^MV� [\I\M[� MVIK\ML� IV\Q�\ZIٻKSQVO� TI_[114 
through varying approaches.115�)[�WN �������ITT�ÅN\a�[\I\M[�PI^M�MVIK\ML�[WUM�
NWZU�WN �[M`�\ZIٻKSQVO�[\I\]\M�116�1V�LZIN\QVO�\PMQZ�[M`�\ZIٻKSQVO�[\I\]\M[��[\I\M�
TMOQ[TI\]ZM[�WN\MV�UQZZWZML�\PM�NMLMZIT�LMÅVQ\QWV�WN �\PM�KZQUM�117 However, a 
NM_�[\I\M[�WUQ\\ML�\PM�NWZKM��NZI]L��WZ�KWMZKQWV�MTMUMV\�NZWU�\PMQZ�[\I\]\M[��
_PQKP� KW]TL� [QOVIT� IV� MٺWZ\� \W�UISM� \PM� [KWXM� JZWILMZ�118 One of  these 
states is Massachusetts.119

B. Unusual Characteristics of  the Massachusetts Statute

7V�.MJZ]IZa��!��������[M`�\ZIٻKSQVO�_I[�WٻKQITTa�KZQUQVITQbML�QV�
Massachusetts.120�;\I\M�)\\WZVMa�/MVMZIT��)/��5IZ\PI�+WISTMa�IVL�;]ٺWTS�

111 See�2QU�.QVKSMVI]MZ���5QV�4Q]��;\I\M�4I_�IVL�0]UIV�<ZIٻKSQVO, in marshaling every 
resourCe: state and loCal responses to human traffiCking�������,M[[Q�,QUQ\ZW^I�
ML��������#�see also 5QKPMTTM�+ZI_NWZL�:QKSMZ\��<PW]OP�\PM�4WWSQVO�/TI[["�.QVLQVO�IVL�.ZMMQVO�
5WLMZV�,Ia�;TI^M[�I\�\PM�;\I\M�4M^MT, 4 liberty u. l. rev�������������������

112 John Tanagho, 6M_�1TTQVWQ[�4MOQ[TI\QWV�+WUJI\[�5WLMZV�,Ia�;TI^MZa"�)�+WUXIZI\Q^M�)VITa[Q[�
WN �1TTQVWQ[�)V\Q�<ZIٻKSQVO�4I_�_Q\P�1\[�.MLMZIT�IVL�;\I\M�+W]V\MZXIZ\[, 38 loy. u. Chi. l.J. 
 !���!� �������#�see also Barnhart, supra note 12, at 86–87.

113 Dess, supra note 10, at 151–52. See Tanagho, supra note 112.
114� 5I[[IKP][M\\[��?M[\�>QZOQVQI�IVL�?aWUQVO�LQL�VW\�PI^M�KZQUQVIT�P]UIV�\ZIٻKSQVO�

laws in 2011. goodman et al., supra note 76, at 17.
115 Chacón, supra VW\M����I\�!!��¹;WUM�C[\I\M[E�_MZM�UWZM�KWVKMZVML�_Q\P�IV\Q\ZIٻKSQVO�

I[�I�UMIV[�WN �ZMO]TI\QVO�UQOZI\QWV�\PZW]OP�[\I\M�KZQUQVIT�TI_��_PQTM�W\PMZ[�_MZM�UWZM�
KWVKMZVML�_Q\P�\PM�KZQUQVIT�ZMO]TI\QWV�WN �XZW[\Q\]\QWV�WZ�\PM�XZW\MK\QWV�WN �^QK\QU[�WN �
[M`]IT�M`XTWQ\I\QWV�º��

116 ����� ;\I\M� :I\QVO[� WV� 0]UIV� <ZIٻKSQVO� 4I_[, polaris (;MX\�� ��� ������� P\\X["��
XWTIZQ[XZWRMK\�WZO�_X�KWV\MV\�]XTWIL[����!��!������;\I\M�:I\QVO[�XLN�

117 See Barnhart, supra note 12, at 101–02.
118� 1TTQVWQ[��5QVVM[W\I�� IVL�5IQVM� PI^M� IT[W� KPW[MV� \W� WUQ\� \PM� ZMY]QZMUMV\� WN � NWZKM��

NZI]L�WZ�KWMZKQWV�QV�\PMQZ�P]UIV�\ZIٻKSQVO�[\I\]\M[� See 720 ill. Comp. stat.������!�
�4M`Q[6M`Q[������#�me. stat��\Q\�������� ����?M[\TI_����!�#�minn. stat. ann. § 609.322 
�?M[\TI_��������0W_M^MZ��\PM[M�_QTT�VW\�JM�LQ[K][[ML�QV�LM\IQT�QV�\PQ[�6W\M�

119 See mass. gen. laWs ann.�KP�������������?M[\TI_�������
120 See�)V�)K\�:MTI\Q^M� \W� \PM�+WUUMZKQIT�-`XTWQ\I\QWV�WN �8MWXTM�� KP���� �� �����������

5I[[��)K\[� KP�� �� � �KWLQÅML�I\�mass. gen. laWs ann.� KP�� ����� ����!·��� �?M[\TI_�
�������
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+W]V\a�,Q[\ZQK\�)\\WZVMa�,IVQMT�+WVTMa�[\ZWVOTa�IL^WKI\ML�NWZ�\PM�JQTT�121 
<PM�K]ZZMV\�[\I\]\M�[\I\M[��QV�XMZ\QVMV\�XIZ\"

?PWM^MZ� SVW_QVOTa"� �Q�� []JRMK\[�� WZ� I\\MUX\[� \W� []JRMK\�� WZ�
ZMKZ]Q\[�� MV\QKM[�� PIZJWZ[�� \ZIV[XWZ\[�� XZW^QLM[� WZ� WJ\IQV[� Ja�
IVa�UMIV[� �� �� ��IVW\PMZ�XMZ[WV�\W�MVOIOM� QV�KWUUMZKQIT�[M`]IT�
IK\Q^Q\a�������WZ��QQ��JMVMÅ\[��ÅVIVKQITTa�WZ�Ja�ZMKMQ^QVO�IVa\PQVO�WN �
^IT]M��I[�I�ZM[]T\�WN �I�^QWTI\QWV�WN �KTI][M��Q���[PITT�JM�O]QT\a�WN �\PM�
KZQUM�WN �\ZIٻKSQVO�WN �XMZ[WV[�NWZ�[M`]IT�[MZ^Q\]LM��������122

;QUQTIZTa�\W�\PM�NMLMZIT�[\I\]\M��\PM�5I[[IKP][M\\[�[\I\]\M�[MXIZI\M[�
\PM� LMÅVQ\QWV� WN � \ZIٻKSQVO� QV\W� \PZMM� UIQV� MTMUMV\["� \PM� UM\PWL[� WN �
OIQVQVO�KWV\ZWT�W^MZ�\PM�^QK\QU��\PM�UMIV[�][ML�\W�M`XTWQ\�\PM�^QK\QU��IVL�
the purpose of  the exploitation.123�0W_M^MZ��\PM�UMIV[�IZM�U]KP�JZWILMZ�
\PIV�\PW[M�QV�\PM�NMLMZIT�[\I\]\M��I[�\PQ[�[\I\]\M�TIKS[�\PM�ILLQ\QWVIT�MTMUMV\�
of  force, fraud, or coercion.124�4QSMTa�L]M�\W�\PQ[�WUQ[[QWV��\PM�5I[[IKP][M\\[�
TI_�Q[�KWV[QLMZML�WVM�WN �\PM�\W]OPM[\�[M`�\ZIٻKSQVO�TI_[�QV�\PM�VI\QWV�125 In 
ILLQ\QWV�\W�JZWILMVQVO�\PM�[KWXM�WN �WٺMV[M[��\PM�[\I\]\M�IT[W�QVKZMI[ML�\PM�
XMVIT\a�NWZ�[M`�J]aMZ[�\W�����aMIZ[�WN �QUXZQ[WVUMV\�126

1V� WZLMZ� \W� IKPQM^M� Q\[� OWIT[� WN � M`XIVLQVO� \PM� \aXM[� WN � JMPI^QWZ�
KW^MZML�Ja� \PM� [\I\]\M�� \PM� TMOQ[TI\]ZM� ¹X]ZXW[MN]TTa� KPW[M� C\PQ[E� TIVO]IOM�
�� �� �� [W� \PI\� CQ\E�_W]TL� NWK][�IXXZWXZQI\MTa�WV� \PM�WٺMVLQVO�UMV\IT� QV\MV\�
IVL�KWVL]K\�WN �\PM�LMNMVLIV\�ZI\PMZ�\PIV�R][\�KMZ\IQV�UMIV[�Ja�_PQKP�\PI\�
KWVL]K\�KW]TL�JM�KWUUQ\\ML�º127�¹C<EPQ[�_Ia��\PM�[\I\]\M�CKW^MZ[E�WٺMV[Q^M�
NWZU[� WN � C[M`E� \ZIٻKSQVO� \PI\�UIa�VW\� QV^WT^M� WJ^QW][� XPa[QKIT� KWMZKQWV�
WZ�NWZKM�º128�.WZ�M`IUXTM��^QK\QU[�WN\MV�M`XMZQMVKM�PWUMTM[[VM[[��[]J[\IVKM�
IJ][M� XZWJTMU[�� IVL�WZ� TIKS� WN � NIUQTQIT� []XXWZ\�� IVL� IZM� \P][� ]VIJTM� \W�
ZMUW^M�\PMU[MT^M[�NZWU�I�PIZUN]T�[Q\]I\QWV�ZMOIZLTM[[�WN �XPa[QKIT�KWMZKQWV�

121� *ZQMN � IVL� )XXMVLQ`� NWZ� \PM� +WUUWV_MIT\P� WV� )XXMIT� I\� ���� +WUUWV_MIT\P� �̂�
5K/PMM�����6�-��L���!��5I[[���������6W��;2+��� ����

122 mass. gen. laWs ann.�KP������������I���?M[\TI_��������<PM�XPZI[M�¹CKEWUUMZKQIT�
[M`]IT�IK\Q^Q\aº�Q[�LMÅVML�I[�¹IVa�[M`]IT�IK\�WV�IKKW]V\�WN �_PQKP�IVa\PQVO�WN �^IT]M�Q[�
OQ^MV��XZWUQ[ML�\W�WZ�ZMKMQ^ML�Ja�IVa�XMZ[WV�º�1L� § 49.

123 See QL. § 50.
124 ;MM�QL��
125 Matt Murphy, 5I[[IKP][M\\[� )UWVO� 4I[\� ;\I\M[� \W� )LWX\� )V\Q�0]UIV�<ZIٻKSQVO� 4I_, st. 

house neWs serv.�� �6W �̂������������P\\X["��___�[\I\MPW][MVM_[�KWU�MbXZW`a�VM]�
ML]�'TWOQV%aM[�\ZQIT%aM[�XI\P%KU[�VM_[�I[X`�aZ%�����[MTMK\%����� ��

126 mass. gen. laWs ann.�KP��������� ��?M[\TI_��������8ZM^QW][Ta��\PM�XMVIT\a�_I[�WVM�
year in prison. mass. gen. laWs ann.�KP��������� ��?M[\TI_��������IUMVLML�Ja�)V�)K\�
:MTI\Q^M�\W�\PM�+WUUMZKQIT�-`XTWQ\I\QWV�WN �8MWXTM�������5I[[��)K\[�KP���� ��

127� *ZQMN �WN �\PM�5I[[IKP][M\\[�)\\WZVMa�/MVMZIT�I[�)UQK][�+]ZQIM�I\�����+WUUWV_MIT\P�
�̂�5K/PMM�����6�-��L���!��5I[[���������6W��;2+��� ����

128 1L�
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or force.129�>QK\QU[�UIa�NMMT�PMTXTM[[�IVL�ZMTa�WV�\PMQZ�\ZIٻKSMZ[�\W�OQ^M�\PMU�
food and shelter or to support their addictions.130�<W�ZMY]QZM�I�ÅVLQVO�WN �NWZKM�
WZ�KWMZKQWV�KW]TL�UISM�\PM�XZW[MK]\QWV�WN �\PM[M�KI[M[�UWZM�KPITTMVOQVO�131 
<PM�TMOQ[TI\]ZM�KPW[M�VW\�\W�QUXW[M�[]KP�I�ZMY]QZMUMV\�[W�\PI\�\PM�[\I\]\M�
_W]TL�MVKWUXI[[�\PM[M�\aXM[�WN �[M`�\ZIٻKSQVO�[KPMUM[�132

,]ZQVO� \PM� TMOQ[TI\Q^M� XZWKM[[�� )/� +WISTMa� WٺMZML� \M[\QUWVa�
regarding the goals of  the statute.133 She stated that the proposed law would 
¹OW�IN\MZ�\PM�C\ZIٻKSQVOE�[]XXTaº�Ja�KZMI\QVO�\PM�KZQUM�WN �[M`�\ZIٻKSQVO��
¹ILLZM[[� \PM� LMUIVL� \PI\� NMML[� \PQ[� QVL][\Zaº� Ja� QVKZMI[QVO� \PM� XMVIT\a�
NWZ� [M`�J]aMZ[��IVL�¹[]XXWZ\� Q\[�^QK\QU[º�Ja�KZMI\QVO�I� \I[S� NWZKM� \W� [\]La�
\PM� XZWJTMU� IVL� ZMKWUUMVL� N]Z\PMZ� [WT]\QWV[�134� 7VM� \IK\QK� MUXTWaML�
Ja� \PM�5I[[IKP][M\\[� TMOQ[TI\]ZM� \W�UMM\� \PM[M�OWIT[� Q[� SVW_V�I[�LMUIVL�
reduction,135�_PQKP�NWK][M[�WV�[PIUQVO�IVL�X]VQ[PQVO�[M`�J]aMZ[��¹RWPV[º��
QV�IV�MٺWZ\�\W�LQ[KW]ZIOM�\PMU�NZWU�J]aQVO�[M`�136 Advocates of  this tactic 
WN\MV�ZMNMZ�\W�\PM�VMML�\W�MVL�LMUIVL�NWZ�XZW[\Q\]\QWV�I[�\PM�UW[\�MٺMK\Q^M�
_Ia�\W�MVL�[M`�\ZIٻKSQVO"�¹C<EPM�UITM�LMUIVL�NWZ�������XZW[\Q\]\QWV�Q[�\PM�
UW[\�QUUMLQI\M�KI][M�WN �\PM�M`XIV[QWV�WN �\PM�[M`�QVL][\Za�_Q\PW]\�_PQKP�Q\�
_W]TL�JM�PQOPTa�]VXZWÅ\IJTM�NWZ�XQUX[�IVL�\ZIٻKSMZ[�\W�[MMS�W]\�I�[]XXTa�
WN � _WUMV�� �� �� �� C)E� XZW[\Q\]\QWV� UIZSM\� _Q\PW]\� UITM� KWV[]UMZ[� _W]TL�
OW�JZWSM�º137�)L^WKI\M[�WN � \PQ[�XW[Q\QWV�UISM�W^MZ[QUXTQÅML�KTIQU[�IJW]\�
[]XXTa�IVL�LMUIVL�QV�\PQ[�QVL][\Za"

?Q\PW]\� \PM� LMUIVL� NWZ� KWUUMZKQIT� [M`�� \PMZM� _W]TL� JM� VW�

129 1L�
130 1L� at 12–13.
131 1L��I\���#�[MM�IT[W�.WZKM��.ZI]L�WZ�+WMZKQWV, u.n. Women: virtual knoWledge Centre to 

end violenCe against Women & girls� �2IV�� ���� ������� P\\X["��___�MVL^I_VW_�
WZO�MV�IZ\QKTM[���!�NWZKM�NZI]L�WZ�KWMZKQWV�P\UT� �PQOPTQOP\QVO� IV� MTMUMV\� \PI\�
KW]TL�JM�PIZL�\W�XZW^M�JMKI][M�WN �\PM�VMML�\W�ZMTa�WV�^QK\QU�\M[\QUWVa�#�see also Philip 
Marcelo, ;\I\M�8ZW[MK]\WZ[�;\Z]OOTM�_Q\P�0]UIV�<ZIٻKSQVO�+I[M, ap neWs��5Ia��������!���
P\\X["��IXVM_[�KWU�I��N�KJ��J�I� KI!�N!J ��!� �L��!� �QVLQKI\QVO� I� KWV^QK\QWV�
ZI\M�WN �R][\�W^MZ� �QV�5I[[IKP][M\\[�QV�������

132� *ZQMN �WN �\PM�5I[[IKP][M\\[�)\\WZVMa�/MVMZIT��supra note 127, at 13.
133 See <M[\QUWVa� WN � )\\WZVMa� /MVMZIT� 5IZ\PI� +WISTMa� WV� ;��  ���0�� � ���� )V� )K\�

:MTI\Q^M� \W� \PM� +WUUMZKQIT� -`XTWQ\I\QWV� WN � 8MWXTM� �5Ia� � �� ������� P\\X["��___�
UI[[�OW^�ÅTM[�LWK]UMV\[������� �YI�P\�\M[\QUWVa�NWZ�R]LQKQIZa�XLN � CPMZMQVIN\MZ�
+WISTMa�<M[\QUWVaE�

134 1L��at 2–3.
135 task forCe report, supra note 59, at 32.
136 1L��I\���·��#�global netWork of sex Work proJeCts, the impaCt of end demand 

legislation on Women sex Workers��� ���� ���P\\X["��___�V[_X�WZO�[Q\M[�V[_X�
WZO�ÅTM[�XJGQUXIK\GWNGMVLGLMUIVLGWVG_WUMVG[_[GV[_XG�G��� �XLN�

137 Coal. against traffiCking in Women, primer on the male demand for 
prostitution���·����1T^Q�2�M�+IVVWV�ML����������P\\X"��UMLQI�^QZJKLV�KWU�ÅM[�J��
.QTM1\MU���!!���8:15-:WVUITMLMUIVL�XLN��
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UIZSM\� NWZKM[�XZWL]KQVO�IVL� [][\IQVQVO� \PM� ZWTM[�WN �XQUX[�IVL�
\ZIٻKSMZ[�I[�»LQ[\ZQJ]\WZ[�¼�VWZ�_W]TL�\PMZM�JM�I�NWZKM�LZQ^QVO�\PM�
XZWL]K\QWV�WN �I�»[]XXTa¼�WN �XMWXTM�\W�JM�[M`]ITTa�M`XTWQ\ML��Supply 
IVL�LQ[\ZQJ]\QWV�IZM�[aUX\WU[#�LMUIVL�Q[�\PM�KI][M.138

<PM[M� XZWXWVMV\[� [MM� QVKZMI[ML� TI_� MVNWZKMUMV\� IK\QWV� IOIQV[\� RWPV[� I[�
I�^MZa�MٺMK\Q^M�UM\PWL� \W� [\WX�JW\P�XZW[\Q\]\QWV�IVL� [M`� \ZIٻKSQVO�139 In 
[]XXWZ\�WN �\PQ[�XW[Q\QWV��)/�+WISTMa�[\I\ML�QV�PMZ�\M[\QUWVa��¹C\EW�[\MU�\PM�
LMUIVL�[QLM�� \PM�JQTT� QVKZMI[M[�XMVIT\QM[� NWZ�K]ZZMV\� »RWPV¼�KZQUM[��;QUXTa�
X]\��QN �VW�WVM�_MZM�J]aQVO�[M`��\ZIٻKSMZ[�IVL�XQUX[�_W]TLV¼\�JM�[]XXTaQVO�
IV�MVLTM[[�[\ZMIU�WN �̂ QK\QU[�º140�0W_M^MZ��\PQ[�XW[Q\QWV�KWUUWLQÅM[�_WZSMZ[�
IVL�TIZOMTa�QOVWZM[�¹\PM�^MZa�ZMIT�NIK\�\PI\�\ZIٻKSML�XMZ[WV[�������IZM�XMWXTM�
_PW�IZM�\ZaQVO�\W�IKKM[[�TIJW]Z�������WXXWZ\]VQ\QM[�NWZ�\PMU[MT^M[�IVL�\PMQZ�
NIUQTQM[��IVL�_PW�WN\MV�\Za�\W�ZM[Q[\�WZ�M[KIXM�M`XTWQ\I\Q^M�[Q\]I\QWV[�º141

,M[XQ\M� \PQ[� VM_� [\I\]\M� _Q\P� I� KTIQUML� QVKZMI[ML� NWK][� WV� [M`�
J]aMZ[� ZI\PMZ� \PIV� [M`� _WZSMZ[�� [MTTQVO� [M`� ZMUIQV[� I� KZQUM�142 Where 
\PMZM� Q[�VW� NWZKM�� NZI]L��WZ�KWMZKQWV�MTMUMV\� QV�I� [\I\]\M�� Q\� Q[�XW[[QJTM� NWZ�
\PM�[\I\]\M�\W�JM�][ML�QV�QV[\IVKM[�_PMZM�»^QK\QU[¼�IZM�VW\�JMQVO�\ZIٻKSML�
I\�ITT�J]\�QV[\MIL�PI^M�KPW[MV�[M`�_WZS�WN �\PMQZ�W_V�^WTQ\QWV��?Q\PW]\�\PM�
TQUQ\QVO� MTMUMV\�� \PM� [\I\]\M�LWM[�VW\�LQٺMZMV\QI\M�JM\_MMV� [M`�_WZS� IVL�
[M`]IT�M`XTWQ\I\QWV��\P][�\ISQVO�\PM�KPWQKM��\PM�IOMVKa��I_Ia�NZWU�_WUMV��
<PM� TI_�LWM[�VW\PQVO� \W�MV[]ZM� \PI\�XZW[MK]\QWV[�WN � [M`�_WZSMZ[�_QTT�VW\�
continue.143�1\�IT[W�LWM[�TQ\\TM�\W�QVKZMI[M�IKKM[[�\W�[WKQIT�[MZ^QKM[�VMMLML�Ja�
^QK\QU[�\PI\�IK\]ITTa�LW�_Q[P�\W�TMI^M�[M`�_WZS��1V�NIK\��Q\�Q[�TQSMTa�\PI\�[QVKM�
\PM[M�\IK\QK[�M`XIVL�KZQUQVITQbI\QWV�\W�IVaWVM�\PI\�I[[Q[\[�[M`�_WZSMZ[��[M`�
_WZSMZ[�UIa� ÅVL� Q\� ¹PIZLMZ� \W� XZW\MK\� \PMU[MT^M[� �� �� �� WZ� PQZCME� [MK]ZQ\a��
JMKI][M�\PW[M�IK\QWV[�KW]TL�JM�QV\MZXZM\ML�I[�»XZWUW\QVO�XZW[\Q\]\QWV¼�WZ�
Z]VVQVO�I�JZW\PMT��������º144

138 Berger, supra note 21, at 542. But see gaatW, moving beyond ‘supply and demand’ 
CatChphrases� �� �������� P\\X["��___�OII\_�WZO�X]JTQKI\QWV[�5W^QVO*MaWVLG
;]XXTaIVL,MUIVLG/))<?�����XLN � �TQ[\QVO� ZMI[WV[� _Pa� -VL�,MUIVL� [\ZI\MOQM[�
IZM�TQUQ\ML�IVL��\PMZMNWZM��VW\�MٺMK\Q^M��

139 task forCe report, supra�VW\M��!��I\���#�<PM�1[[]M, demand abolition��P\\X["��___�
LMUIVLIJWTQ\QWV�WZO�\PM�Q[[]M���TI[\�^Q[Q\ML�5IZ������������

140� +WISTMa�<M[\QUWVa��supra note 133, at 2.
141 gaatW, supra note 138, at 16.
142 mass. gen. laWs ann.�KP�����������)��?M[\TI_�������
143� ¹+ZQUQVITQbI\QWV�WN �[M`�_WZS��I[�WXXW[ML�\W�LMKZMI[QVO�LMUIVL��UIa�KZMI\M�I�[\ZWVOMZ�

]VLMZOZW]VL�UIZSM\�\PI\�MVIJTM[�\ZIٻKSQVO�º�*MZOMZ��supra note 21, at 543.
144� ;MJI[\QIV�3WPV��<PM�.IT[M�8ZWUQ[M�WN �¹-VL�,MUIVLº�4I_[, open soC’y founds.��2]VM����

������ P\\X["��___�WXMV[WKQM\aNW]VLI\QWV[�WZO�^WQKM[�NIT[M�XZWUQ[M�MVL�LMUIVL�
laws.
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C. 5I[[IKP][M\\[¼[�;MUQVIT�;M`�<ZIٻKSQVO�+I[M"�+WUUWV_MIT\P� �̂�5K/PMM

1V� ������ \PM� ;2+� ZM^QM_ML� \PM� VM_� [M`� \ZIٻKSQVO� TMOQ[TI\QWV�
in +WUUWV_MIT\P� �̂� 5K/PMM�� \PM� [MUQVIT� KI[M� \PI\� [QOVQÅKIV\Ta� QUXIK\ML�
[M`� \ZIٻKSQVO� R]ZQ[XZ]LMVKM� QV� 5I[[IKP][M\\[�145 This case upheld the 
KWV[\Q\]\QWVITQ\a�WN � \PM�VM_�[\I\]\M�� \P][�ITTW_QVO�XZW[MK]\WZ[� \W�JM�UWZM�
KWVÅLMV\�QV�\PMQZ�XZW[MK]\QWV[�146

<PM� KI[M� ZMIKPML� \PM� ;2+� IN\MZ� I� �WTSٺ[; +W]V\a� OZIVL� R]Za�
QVLQK\ML�<a[PI]V�5K/PMM� IVL�;QLVMa�5K/MM� QV� ����147 for aggravated 
rape,148� \ZIٻKSQVO� XMZ[WV[� NWZ� [M`]IT� [MZ^Q\]LM� 149 and deriving support 
NZWU�XZW[\Q\]\QWV�150�<PM�^QK\QU[�ITTMOML�¹\PI\� \PM�LMNMVLIV\[�IXXZWIKPML�
\PMU��\WWS�\PMQZ�XPW\WOZIXP[�\W�XW[\�������WV�*IKSXIOM�KWU�151�LZW^M�\PMU�
\W�^IZQW][� TWKI\QWV[� \W�PI^M� [M`�_Q\P�UMV� �� �� �� IVL� \PMV� ZM\IQVML� � . . the 
UWVMa�\PI\�\PM�_WUMV�ZMKMQ^ML�I[�XIaUMV\��������º152 Following the trial, the 
LMNMVLIV\[�_MZM�KWV^QK\ML�WV�ITT�[M`�\ZIٻKSQVO�QVLQK\UMV\[�153 On appeal, 
\PM�LMNMVLIV\[�[W]OP\�\W�W^MZ\]ZV�\PMQZ�KWV^QK\QWV[�WV�\PM�JI[Q[�\PI\�mass. 
gen. laWs�KP������������I��� \PM�5I[[IKP][M\\[� [M`� \ZIٻKSQVO�[\I\]\M�][ML�
\W�KWV^QK\�\PMU��_I[�]VKWV[\Q\]\QWVITTa�^IO]M�IVL�W^MZJZWIL�154�7VM�JI[Q[�
for their appeal was that the Massachusetts statute is in all aspects identical 
\W� Q\[� NMLMZIT� KW]V\MZXIZ\� M`KMX\� NWZ� \PM� NIK\� \PI\� Q\� TIKS[� \PM� MTMUMV\� WN �
force, fraud or coercion.155� <PMa� IZO]ML� \PI\� JMKI][M� \PM�5I[[IKP][M\\[�
[\I\]\M�TIKS[�\PQ[�MTMUMV\��Q\�NIQTML�\W�OQ^M�LMNMVLIV\[�NIQZ�_IZVQVO�IJW]\�\PM�
XZWPQJQ\ML�KWVL]K\�156 

145� +WUUWV_MIT\P� �̂�5K/PMM�����6�-��L���!�������5I[[��������
146 1L��at 339.
147 1L. at 333.
148 mass. gen. laWs ann.�KP������������I���?M[\TI_�������
149 1L�������I��
150 1L��KP����������#�McGhee, 35 N.E.3d at 333.
151� *IKSXIOM�KWU� _I[� I� KTI[[QÅML� IL^MZ\Q[QVO� _MJ[Q\M� \PI\� ][ML� \W� JM� \PM� TIZOM[\�

UIZSM\XTIKM�NWZ�J]aQVO�IVL�[MTTQVO�[M`�]V\QT�)XZQT���� ��_PMV�NMLMZIT�TI_�MVNWZKMUMV\�
IOMVKQM[�[MQbML�Q\��;IZIP�4aVKP���4Q[I�4IUJMZ\��;M`�)L[�;P]\�,W_V�Ja�=�;��)]\PWZQ\QM[, 
reuters �)XZ�� ��� ��� ��� P\\X["��___�ZM]\MZ[�KWU�IZ\QKTM�][�][I�JIKSXIOM�R][\QKM�
[M`�IL[�_MJ[Q\M�JIKSXIOM�[P]\�LW_V�Ja�]�[�I]\PWZQ\QM[�QL=;3+6�0,�98�

152 McGhee, 35 N.E.3d at 333.
153 1L��at 334.
154 Redacted Brief  and Record Appendix for the Defendant on Appeal at 21, 27–28, 

+WUUWV_MIT\P� �̂�5K/PMM�����6�-��L���!��5I[[���������6W��;2+��� ����
155 1L��I\���#�Compare mass. gen. laWs ann.�KP������������I���?M[\TI_��������with 18 U.S.C. 

����!��I������ ��
156 See Redacted Brief  and Record Appendix for the Defendant on Appeal, supra note 

�����I\�����������·� ��¹C?EPMZM�W]Z�[\I\M�[\I\]\M� Q[�KTMIZTa�UWLMTML�IN\MZ� Q\[� NMLMZIT�
KW]V\MZXIZ\� J]\� NWZ� \PM� M[[MV\QIT� MTMUMV\� WN � KWMZKQWV� IVL� NWZKM�� \PM� LMNMVLIV\� Q[�
MV\Q\TML�\W�\PM�ZM[WT]\QWV�WN �^IO]MVM[[�QV�PQ[�NI^WZ�º��
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<PM�;2+�PMTL�\PI\�\PM�[M`�\ZIٻKSQVO�[\I\]\M�Q[�VW\�]VKWV[\Q\]\QWVITTa�
^IO]M� JMKI][M� Q\� �KQMV\Taٻ[] LMÅVM[� \PM� XZWPQJQ\ML� KWVL]K\� \W� OQ^M� \PM�
defendant fair notice.157� ;XMKQÅKITTa�� \PM� [\I\]\M� XZW^QLML� VW\QKM� \W� \PM�
LMNMVLIV\[�\PI\�\PMQZ�KWVL]K\�_I[�\PM�KWVL]K\�XZWPQJQ\ML�Ja�\PM�TMOQ[TI\]ZM�158 
<PM�;2+�N]Z\PMZ�VW\ML�\PI\�\PM�WUQ[[QWV�WN �[XMKQÅK�TIVO]IOM�QVKT]LML�QV�\PM�
IVITWOW][�NMLMZIT�[\I\]\M�¹ZMÆMK\C[E�I�KWV[KQW][�LMKQ[QWV�Ja�\PM�TMOQ[TI\]ZM�
\W�LM^QI\M�NZWU�\PM�[\IVLIZL�MUJWLQML�QV�\PM�NMLMZIT�[\I\]\M�º159 The Court 
KWVKT]LML�\PI\�\PM�LMTQJMZI\M�IQU�WN �\PM�[\I\]\M��IVL�QV\MV\�WN �\PM�TMOQ[TI\]ZM��
_I[�\W�NWK][�WV�\PM�¹QV\MV\�WN �\PM�XMZXM\ZI\WZ��VW\�\PM�UMIV[�\PMa�][ML�������\W�
IKKWUXTQ[P�������C\PMQZE�QV\MV\�º160�<PM�+W]Z\�NW]VL�\PM�LM\MZUQVQVO�Y]M[\QWV�
Q[� ¹_PM\PMZ� \PM� XMZXM\ZI\WZ� PI[� MVOIOML� QV� \PM� MV]UMZI\ML� XZW[KZQJML�
KWVL]K\�_Q\P�\PM�ZMY]Q[Q\M�UMV[�ZMI�º161�<PM�UMV[�ZMI�ZMY]QZMUMV\�W]\TQVML�
QV�\PM�[\I\]\M��ZMY]QZQVO�SVW_TMLOM�WN �\PM�QTTMOIT�KWVL]K\��\MVL[�\W�VIZZW_�
IVL�KTIZQNa�\PM�[KWXM�WN �I�KZQUQVIT�[\I\]\M�162

The +WUUWV_MIT\P� �̂� 5K/PMM� LMKQ[QWV� _I[� [QOVQÅKIV\� JMKI][M� Q\�
KMUMV\ML� \PM� NIK\� \PI\�� QV�5I[[IKP][M\\[�� \PMZM� Q[� VW� ZMY]QZMUMV\� \PI\� I�
LMNMVLIV\�][M�NWZKM��NZI]L�WZ�KWMZKQWV�]XWV�I�XMZ[WV�\W�JM�KWV^QK\ML�]VLMZ�
\PM� [M`� \ZIٻKSQVO� [\I\]\M�163�0W_M^MZ��_PQTM� \PM�;2+�LM\MZUQVML� \PI\� \PM�
[\I\]\M�Q[�KWV[\Q\]\QWVIT�� Q\�LWM[�VW\�VMKM[[IZQTa�UMIV�\PI\�\PM�[\I\]\M��I[� Q\�
Q[� K]ZZMV\Ta� LZIN\ML�� Q[� \PM�UW[\� MٺMK\Q^M� _Ia� \W� [WT^M� \PM� [M`� \ZIٻKSQVO�
XZWJTMU�QV�5I[[IKP][M\\[�

157 McGhee�����6�-��L�I\���!·���������IT[W�PWTLQVO�\PI\�\PM�[\I\]\M�Q[�VW\�W^MZJZWIL�I[�Q\�
LWM[�VW\�QVNZQVOM�WV�\PM�ZQOP\�WN �NZMMLWU�WN �I[[WKQI\QWV��

158 1L�� I\� ��!�� <PM� LMNMVLIV\¼[� IZO]UMV\� \PI\� \PM� [\I\]\M� ¹I[� _ZQ\\MV�� XMZUQ\[� \PM�
+WUUWV_MIT\P� \W� LMKTQVM� \W� XZW[MK]\M� I� \I`QKIJ� LZQ^MZ� _PW� \ZIV[XWZ\[� I� SVW_V�
XZW[\Q\]\M�\W�IV�IXXWQV\UMV\�\W�MVOIOM�QV�KWUUMZKQIT�[M`]IT�IK\Q^Q\a��J]\�\W�XZW[MK]\M�
\PM�LMNMVLIV\[�_PW�XZW^QLM�\PM�[IUM�[MZ^QKMC�Eº�_I[�LQ[UQ[[ML��1L� at 338 n.9.

159 1L��I\��� �V� ��KQ\I\QWV[�WUQ\\ML��
160 1L� at 339.
161 1L�
162 ;MM�QL��)LLQ\QWVITTa��\PM�¹C;]XZMUME�+W]Z\�PI[�TWVO�ZMKWOVQbML�\PI\�\PM�KWV[\Q\]\QWVITQ\a�

WN �I�̂ IO]M�C[\I\]\ME�Q[�KTW[MTa�ZMTI\ML�\W�_PM\PMZ�\PI\�C[\I\]\ME�QVKWZXWZI\M[�I�ZMY]QZMUMV\�
of  mens rea�º�+WTI]\\Q� �̂�.ZIVSTQV����!�=�;����!���!����!�!��

163� 1V���� ��\PM�+W]Z\�ZMIٻZUML�\PM�McGhee holding in the case +WUUWV_MIT\P� �̂�,IJVMa, 
!��6�-��L�����������5I[[����� ��



149Vol. 13, Iss. 1 NortheasterN UNIVersIty law reVIew

iv. trial Court landsCape: the Court study

)�UIRWZ�KWVKMZV�ZMOIZLQVO�\PM�5I[[IKP][M\\[�[\I\]\M�Q[�\PI\�[QVKM�
Q\�_I[�XI[[ML�ZMKMV\Ta� QV������� QVLQ^QL]IT[�I[[M[[QVO� Q\[� QUXIK\�IZM�]V[]ZM�
WN � \PM�LIQTa�� WV�\PM�OZW]VL�IXXTQKI\QWV�WN � \PM� TI_�Ja�XWTQKM��XZW[MK]\WZ[��
IVL� R]LOM[��?Q\PW]\�IKK]ZI\M� QVNWZUI\QWV�IJW]\�KW]Z\�XZIK\QKM�� Q\� Q[�PIZL�
NWZ�I\\WZVMa[��OW^MZVUMV\�WٻKQIT[��IVL�[KPWTIZ[� \W�I[[M[[� \PM� QUXTQKI\QWV[�
of  the new law. This study surveys trial courts in Massachusetts in order 
\W�]VLMZ[\IVL�[WUM�WN � \PM�KI[M�Ja�KI[M� QUXTQKI\QWV[�WN � \PM� [\I\]\M��5WZM�
[XMKQÅKITTa��\PM�[\]La�IVITabM[�\PM�KWV^QK\QWV�ZI\M[�WV�[M`�\ZIٻKSQVO�KPIZOM[��
\PM�KPIVOM�QV�KWV^QK\QWV�ZI\M[�W^MZ�\QUM��\PM�LMUWOZIXPQK[�WN �[M`�\ZIٻKSQVO�
LMNMVLIV\[�� \PM� \aXM� WN � [M`� \ZIٻKSQVO� KI[M[� \PI\� IZM� XZW[MK]\ML�� IVL� \PM�
ZMI[WV�_Pa�KMZ\IQV�KPIZOM[�IZM�LZWXXML��<PQ[�[\]La�ÅVL[�\PI\�\PM�K]ZZMV\�
LIa�\W�LIa�WXMZI\QWV�WN �\PM�[\I\]\M�IKPQM^M[�XZWJTMUI\QK�ZM[]T\[�

A. ,I\I�+WTTMK\QWV�IVL�5M\PWLWTWOa

<PM�[\]La�Q[�JI[ML�]XWV�LI\I�KWTTMK\ML�QV�\PM�NWTTW_QVO�5I[[IKP][M\\[�
;]XMZQWZ�+W]Z\["�;]ٺWTS��5QLLTM[M`��-[[M`��*ZQ[\WT��6WZNWTS��IVL�0IUX[PQZM�
counties.164� 6W� LI\I� _I[� KWTTMK\ML� NZWU� KW]Z\[� QV� *IZV[\IJTM�� *MZS[PQZM��
,]SM[��.ZIVSTQV��0IUXLMV��6IV\]KSM\��8TaUW]\P��IVL�?WZKM[\MZ�KW]V\QM[��
<PM�XZQUIZa� [W]ZKM[� WN � LI\I� IZM� \PM�LWKSM\[� WN � ITT� KI[M[� QV^WT^QVO� I� [M`�
\ZIٻKSQVO�KPIZOM�JM\_MMV������IVL����!��)TT�KI[M[�QV^WT^QVO�[M`�\ZIٻKSQVO�
KPIZOM[� \PI\�_MZM�XZW[MK]\ML�Ja� \PM�)\\WZVMa�/MVMZIT¼[�7ٻKM� �)/7�� QV�

164� <PM[M�KW]V\QM[�_MZM�KPW[MV�JMKI][M� \PMa�PIL�[M`� \ZIٻKSQVO�KI[M[� \PI\�PIL�ITZMILa�
JMMV�TQ\QOI\ML�\W�[WUM�LQ[XW[Q\Q^M�KWVKT][QWV�I[�WN �7K\WJMZ��������!�
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Bristol,165�6WZNWTS�166�;]ٺWTS�167 Middlesex,168 Essex,169�IVL�0IUX[PQZM170 are 
QV�\PM�[IUXTM��+I[M[�QV^WT^QVO�[M`�\ZIٻKSQVO�KPIZOM[�\PI\�_MZM�XZW[MK]\ML�
Ja� \PM� ,Q[\ZQK\� )\\WZVMa¼[� �]KMٻ7 �,)7[�� QV� -[[M`�171�  WTS�172 andٺ[;

165 The Bristol County case is +WUUWV_MIT\P� �̂�4IZI��6W������+:�������5I[[��;]XMZ��+\��
ÅTML�5IZ�����������

166� <PM�6WZNWTS�+W]V\a�KI[M[�IZM"�+WUUWV_MIT\P� �̂�,WVO��6W���� �+:�������5I[[��;]XMZ��
+\��ÅTML�2IV����������#�+WUUWV_MIT\P� �̂�/QZW]IZL��6W���� �+:�������5I[[��;]XMZ��+\��
ÅTML�2IV����������#�+WUUWV_MIT\P� �̂�4IQ��6W���� �+:���!!��5I[[��;]XMZ��+\��ÅTML�2IV��
��������#�+WUUWV_MIT\P� �̂�;IVKPMb��6W���� �+:������ �5I[[��;]XMZ��+\��ÅTML�,MK��!��
������

167� <PM�;]ٺWTS�+W]V\a�KI[M[�IZM"�+WUUWV_MIT\P� �̂�*MZLM\��6W���� �+:�������5I[[��;]XMZ��
+\�� ÅTML�5IZ�� ���� �����#�+WUUWV_MIT\P� �̂� @]��6W�� �� �+:������ �5I[[�� ;]XMZ��+\��
ÅTML�)]O��� �������#�+WUUWV_MIT\P� �̂�<IVO��6W���� �+:�������5I[[��;]XMZ��+\��ÅTML�
)]O��� �������#�+WUUWV_MIT\P� �̂�?WVO��6W���� �+:����!��5I[[��;]XMZ��+\��ÅTML�)]O��
� �� �����#�+WUUWV_MIT\P� �̂� )TQKMI��6W�� �� �+:������ �5I[[�� ;]XMZ��+\�� ÅTML� 2]Ta� ���
�����#�+WUUWV_MIT\P� �̂� 8WUXQT][��6W���� �+:���� � �5I[[��;]XMZ��+\�� ÅTML�6W �̂� ����
�����#�+WUUWV_MIT\P� �̂�4MWVMa��6W���� �+:��!����5I[[��;]XMZ��+\��ÅTML�7K\����������#�
+WUUWV_MIT\P� �̂� 4MWVa�� 6W�� �� �+:���!�� �5I[[�� ;]XMZ�� +\�� ÅTML� 5IZ�� � �� �����#�
+WUUWV_MIT\P� �̂� 4WXMb�5IZ\QVMb�� 6W�� �� �+:���!�� �5I[[�� ;]XMZ�� +\�� ÅTML�5Ia� ����
�����#� +WUUWV_MIT\P� �̂� ;]IZMb�� 6W�� �� �+:���!�� �5I[[�� ;]XMZ�� +\�� ÅTML� 5Ia� ����
�����#�+WUUWV_MIT\P� �̂�0MVZQY]Mb��6W���� �+:���!���5I[[��;]XMZ��+\��ÅTML�5Ia�����
�����#�+WUUWV_MIT\P� �̂�0MZVIVLMb��6W���� �+:���!���5I[[��;]XMZ��+\��ÅTML�5Ia�����
������

168� <PM�5QLLTM[M`�+W]V\a� KI[M[� IZM"�+WUUWV_MIT\P� �̂� 4]KI[��6W�� �� �+:������ �5I[[��
;]XMZ��+\��ÅTML�)XZ����������#�+WUUWV_MIT\P� �̂�)VLQVW��6W���� �+:�������5I[[��;]XMZ��
+\��ÅTML�5IZ�����������#�+WUUWV_MIT\P� �̂�+QXZQIVW��6W���� �+:����!��5I[[��;]XMZ��+\��
ÅTML�;MX\�����������#�+WUUWV_MIT\P� �̂�+PMV��6W���� �+:�� ����5I[[��;]XMZ��+\��ÅTML�
2]VM����������#�+WUUWV_MIT\P� �̂�3MXTQV��6W���� �+:�� ����5I[[��;]XMZ��+\��ÅTML�2]VM�
����������

169� <PM� -[[M`� +W]V\a� KI[M[� IZM"� +WUUWV_MIT\P� �̂� +IUXJMTT�� 6W�� ����+:��!��� �5I[[��
;]XMZ��+\��ÅTML�2]Ta����������#�+WUUWV_MIT\P� �̂�,QIb��6W������+:��!����5I[[��;]XMZ��
+\��ÅTML�2]Ta������������

170� <PM� 0IUX[PQZM� +W]V\a� KI[M[� IZM"� +WUUWV_MIT\P� �̂� 4Q]�� 6W�� �� �+:������ �5I[[��
;]XMZ��+\��ÅTML�.MJ�����������#�+WUUWV_MIT\P� �̂�AQV��6W���� �+:�������5I[[��;]XMZ��
+\��ÅTML�.MJ������������

171� <PM�-[[M`�+W]V\a�KI[M[�IZM"�+WUUWV_MIT\P� �̂�,MZI[��6W������+:�������5I[[��;]XMZ��
+\�� ÅTML� ,MK�� ���� �����#� +WUUWV_MIT\P� �̂� *MM[WV�� 6W�� ����+:��� �� �5I[[�� ;]XMZ��
+\��ÅTML�5Ia���������#�+WUUWV_MIT\P� �̂�<WVMa��6W������+:��� �� �5I[[��;]XMZ��+\��
ÅTML�5Ia���������#�+WUUWV_MIT\P� �̂�/IZKQI��6W������+:�������5I[[��;]XMZ��+\��ÅTML�
2]VM����������#�+WUUWV_MIT\P� �̂�,I^Q[��6W������+:���!���5I[[��;]XMZ��+\��ÅTML�;MX\��
���������#�+WUUWV_MIT\P� �̂�5WZ[M��6W������+:�������5I[[��;]XMZ��+\��ÅTML�5Ia�����
�����#�+WUUWV_MIT\P� �̂�5WZ[M��6W������+:����!��5I[[��;]XMZ��+\��ÅTML�,MK����������#�
+WUUWV_MIT\P� �̂�*IZZWV��6W������+:�� ����5I[[��;]XMZ��+\��ÅTML�2]VM�����������

172� <PM�;]ٺWTS�+W]V\a�KI[M[�IZM"�+WUUWV_MIT\P� �̂�;PMI��6W���  �+:����!��5I[[��;]XMZ��
+\�� ÅTML� ;MX\�� ���� ��� �#�+WUUWV_MIT\P� �̂�?ITSMZ�� 6W�� �  �+:������ �5I[[�� ;]XMZ��
+\��ÅTML� 2]VM� ����� �#�+WUUWV_MIT\P� �̂�0MZVIVLMb��6W���� �+:������ �5I[[��;]XMZ��
+\�� ÅTML� 2]VM� ���� �����#�+WUUWV_MIT\P� �̂� *IZJW[I�� 6W�� �� �+:���! � �5I[[�� ;]XMZ��
+\��ÅTML�2]VM����������#�+WUUWV_MIT\P� �̂�)KM^MLW��6W���� �+:�������5I[[��;]XMZ��+\�
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Middlesex173 IZM�IT[W�QV�\PM�[IUXTM�174�1V�[]U��\PM�[IUXTM�QVKT]LM[�[Q`\a�\PZMM�
cases.175�7VM�KI[M�ZMXZM[MV\[�WVM�LMNMVLIV\��1\�Q[�XW[[QJTM�\PI\�\_W�WZ�UWZM�
LMNMVLIV\[�_MZM�QV^WT^ML�QV�\PM�[IUM�QVKQLMV\��J]\�NWZ�LWKSM\�X]ZXW[M[��\PMa�
IZM�KWV[QLMZML�LQٺMZMV\�KI[M[��1\�[PW]TL�IT[W�JM�VW\ML�\PI\�KW]Z\�ZMKWZL[�IZM�
ILMY]I\M� NWZ� QLMV\QNaQVO�KPIZOM[��LQ[XW[Q\QWV[��IVL�XMVIT\QM[��J]\� \PMa� TIKS�
\PM�LM\IQT�VMKM[[IZa�NWZ�I�KWUXTM\M�IVITa[Q[��<PM�NWTTW_QVO�\IJTM[�ZMXZM[MV\�
\PM�[IUXTM�WN �KI[M[�IVL�KPIZOM[�176

ÅTML�5IZ�����������#�+WUUWV_MIT\P� �̂�,M_��6W���� �+:�������5I[[��;]XMZ��+\��ÅTML�
5IZ�� ���� �����#�+WUUWV_MIT\P� �̂� ,IJVMa�� 6W�� �� �+:������ �5I[[�� ;]XMZ�� +\�� ÅTML�
.MJ����������#�+WUUWV_MIT\P� �̂�/ITTMOW��6W���� �+:��!����5I[[��;]XMZ��+\��ÅTML�7K\��
��� �����#�+WUUWV_MIT\P� �̂� ;UQ\P��6W�� �� �+:�� � � �5I[[��;]XMZ��+\�� ÅTML�)]O�� ����
�����#�+WUUWV_MIT\P�̂ ��)PUML��6W���� �+:�������5I[[��;]XMZ��+\��ÅTML�2]VM����������#�
+WUUWV_MIT\P� �̂�5K/PMM��6W�� �� �+:��� �� �5I[[�� ;]XMZ��+\�� ÅTML�,MK�� �!�� �����#�
+WUUWV_MIT\P� �̂�5K/MM��6W���� �+:���  ��5I[[��;]XMZ��+\��ÅTML�,MK���!���������

173� <PM�5QLLTM[M`�+W]V\a�KI[M[�IZM"�+WUUWV_MIT\P� �̂�)KM^MLW��6W���  �+:�������5I[[��
;]XMZ�� +\�� ÅTML� ;MX\�� ��� ��� �#�+WUUWV_MIT\P� �̂� +ZI_TMa�� 6W�� �  �+:���� � �5I[[��
;]XMZ��+\�� ÅTML�5IZ�� ���� ��� �#�+WUUWV_MIT\P� �̂�5K6MQTT��6W�� �� �+:������ �5I[[��
;]XMZ�� +\�� ÅTML� .MJ�� ���� �����#� +WUUWV_MIT\P� �̂� 4W_MZa�� 6W�� �� �+:���� � �5I[[��
;]XMZ��+\��ÅTML�5IZ�����������#�+WUUWV_MIT\P� �̂� ;QUXSQV[��6W���� �+:������ �5I[[��
;]XMZ��+\��ÅTML�5IZ�� �������#�+WUUWV_MIT\P� �̂�-TQJW`��6W���� �+:�������5I[[��;]XMZ��
+\�� ÅTML� 2IV�� ���� �����#�+WUUWV_MIT\P� �̂� 4I\\QUWZM��6W�� �� �+:������ �5I[[�� ;]XMZ��
+\��ÅTML�2IV�����������#�+WUUWV_MIT\P� �̂�;IOI[\QbILW��6W���� �+:��� ���5I[[��;]XMZ��
+\�� ÅTML�,MK�� ��� �����#�+WUUWV_MIT\P� �̂�0ITT��6W�� �� �+:������ �5I[[�� ;]XMZ��+\��
ÅTML�6W �̂� ���� �����#�+WUUWV_MIT\P� �̂� *]ZTMQOP��6W�� �� �+:����!� �5I[[�� ;]XMZ��+\��
ÅTML� 2]VM� ���� �����#�+WUUWV_MIT\P� �̂� 8QMZZM�4W]Q[�� 6W�� �� �+:������ �5I[[�� ;]XMZ��
+\��ÅTML�2]VM�!�������#�+WUUWV_MIT\P� �̂�/][\I^M��6W���� �+:���� ��5I[[��;]XMZ��+\��
ÅTML�2]VM���������#�+WUUWV_MIT\P� �̂�;UQ\P��6W���� �+:�������5I[[��;]XMZ��+\��ÅTML�
2]VM���������#�+WUUWV_MIT\P� �̂�0]OPM[��6W���� �+:�������5I[[��;]XMZ��+\��ÅTML�5IZ��
���������#�+WUUWV_MIT\P� �̂�3QZVWV��6W���� �+:�������5I[[��;]XMZ��+\��ÅTML�,MK��� ��
�����#�+WUUWV_MIT\P� �̂�-L_IZL[��6W���� �+:���� � �5I[[��;]XMZ��+\��ÅTML�;MX\��� ��
�����#�+WUUWV_MIT\P� �̂�;\ZMM\a��6W���� �+:�������5I[[��;]XMZ��+\��ÅTML�7K\�����������

174� )N\MZ�LQ[K][[QVO�\PQ[�6W\M�_Q\P�[M^MZIT�[\I\M�\ZIٻKSQVO�XZW[MK]\WZ[��\PMa�KWVKT]LML�\PI\�
\PM[M�KW]V\QM[�IZM� \PM�WVTa�WVM[�_PMZM� \PM�,Q[\ZQK\�)\\WZVMa¼[�WٻKM�PI[�XZW[MK]\ML�
UW[\�KI[M[�

175� +I[M[�QV^WT^QVO�W\PMZ�KZQUM[��[]KP�I[�SMMXQVO�I�PW][M�WN �XZW[\Q\]\QWV��IZM�VW\�QVKT]LML�
QV�\PM�[IUXTM�]VTM[[�I�KPIZOM�NWZ�[M`�\ZIٻKSQVO�_I[�IT[W�JZW]OP\�I\�\PM�[IUM�\QUM�

176� <PQ[� [IUXTM� Q[� VW\� KWUXZMPMV[Q^M� IVL� ZMXZM[MV\I\Q^M� WN � M^MZa� [QVOTM� KI[M� \PI\�
XZW[MK]\WZ[�PI^M�XZW[MK]\ML�[\I\M_QLM��)[�\PM�LWKSM\[�KIV�WVTa�JM�UIV]ITTa�[MIZKPML�
UWV\P�Ja�UWV\P�QV�\PM�WVTQVM�LI\IJI[M��\PQ[�XZWKM[[�ZMY]QZML�I�TW\�WN �\QUM��*MKI][M�WN �
TIKS�WN �ZM[W]ZKM[��\PM�I]\PWZ�WVTa�UIV]ITTa�[MIZKPML�KW]V\QM[�_PMZM�M`XMZ\[�QVLQKI\ML�
UW[\�WN �\PM�KI[M[�_MZM�
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<IJTM��"�+I[M[�,MNMVLIV\[�QV�\PM�;]Z^Ma�;IUXTM

ago Cases dao Cases Total Cases
suffolk 12 12 24
middlesex 5 17 22
essex 2 8 10
bristol 1 0 1
norfolk 4 N/A177 4
hampshire 2 N/A 2
Total 26 37 63

<IJTM��"�+PIZOM[�QV�\PM�;]Z^Ma�;IUXTM

ago traffiCking Charges dao traffiCking Charges

suffolk 55 26
middlesex 17 27
essex 2 13
bristol 3 0
norfolk 5 N/A
hampshire 2 N/A
Total 84 66

.WZ�MIKP�KI[M��XZW[MK]\WZ[�UIa�QVLQK\�WV�UWZM�\PIV�WVM�\ZIٻKSQVO�
KPIZOM�� .WZ� \PM� \_MV\a�[Q`� KI[M[� XZW[MK]\ML� Ja� \PM� )/7�� XZW[MK]\WZ[�
QVLQK\ML�I�\W\IT�WN �MQOP\a�NW]Z�\ZIٻKSQVO�KPIZOM[�_Q\P�IV�I^MZIOM�WN �����[M`�
\ZIٻKSQVO�KPIZOM[�XMZ�KI[M��IOIQV[\�I�[QVOTM�LMNMVLIV\���.WZ�\PM�\PQZ\a�[M^MV�
KI[M[�XZW[MK]\ML�Ja�,)7[��XZW[MK]\WZ[� QVLQK\ML�LMNMVLIV\[� WV�I� \W\IT� WN �
[Q`\a�[Q`�\ZIٻKSQVO�KPIZOM[�_Q\P�IV�I^MZIOM�WN ��� �KPIZOM[�XMZ�KI[M��<PM�ÅZ[\�
XIZ\�WN �\PQ[�IVITa[Q[�_QTT�JM�JI[ML�WV�QVLQ^QL]IT�KPIZOM[��_PQTM�\PM�TI\\MZ�XIZ\�
_QTT�JM�JI[ML�WV�KI[M[�

177� 6�)�UMIV[�\PI\�1�LQL�VW\�WJ\IQV�LI\I�NWZ�\PQ[�KW]V\a��1\�LWM[�VW\�VMKM[[IZQTa�UMIV�\PI\�
VW�KI[M[�PI^M�JMMV�XZW[MK]\ML�
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B. .QVLQVO[�IVL�1V\MZXZM\I\QWV[

<PM� MٺWZ\[� \W� IVITabM� \PM� 5I[[IKP][M\\[� [M`� \ZIٻKSQVO� [\I\]\M�
ZM[]T\ML�QV�[M^MZIT�TQVM[�WN �QVY]QZa��.QZ[\��\PM�[\]La�M^IT]I\M[�\PM�QUXIK\�WN �\PM�
VM_�JZWIL�\ZIٻKSQVO�KPIZOM�WV�[MK]ZQVO�KWV^QK\QWV[�JW\P�[\I\M_QLM�IVL�Ja�
county. Second, the study investigates whether the rate of  conviction changed 
W^MZ�\QUM��XIZ\QK]TIZTa�JMNWZM�IVL�IN\MZ�\PM�;2+�LMKQ[QWV�QV�+WUUWV_MIT\P� �̂�
McGhee��<PQZL�� \PM� [\]La� M`XTWZM[� XW\MV\QIT� ZMI[WV[� NWZ� LQ[UQ[[IT� QV� KI[M[�
that do not result in conviction. Fourth, the study analyzes conviction trends 
JI[ML�WV� ZIKM�IVL�OMVLMZ��.QN\P�� \PM� [\]La�IVITabM[� KWV^QK\QWV[�JI[ML�WV�
KWVL]K\�WN �\PM�LMNMVLIV\�JMKI][M�QV�WZLMZ�\W�LM\MZUQVM�_PM\PMZ�\PM�[\I\]\M�
Q[� MٺMK\Q^MTa� UMM\QVO� \PM� TMOQ[TI\]ZM¼[� OWIT[�� Q\� Q[� QUXWZ\IV\� \W� KWV[QLMZ�
[XMKQÅKITTa�_PQKP�\aXM�WN �[M`�\ZIٻKSQVO�IK\Q^Q\QM[�IZM�UW[\�WN\MV�XZW[MK]\ML��
<PM[M� IK\Q^Q\QM[� UIa� QVKT]LM� IK\Q^Q\QM[� []KP� I[� QTTQKQ\� UI[[IOM� J][QVM[[M[��
JZW\PMT[��IVL�M[KWZ\�[MZ^QKM[�178

i. Convictions

1V�WZLMZ�\W�LM\MZUQVM�\PM�QUXIK\�WN �\PM�[\I\]\M��Q\�Q[�QUXWZ\IV\�\W�
VW\M�\PM�\W\IT�V]UJMZ�WN �KPIZOM[�XMZ�KW]V\a�IVL�\PM�ZM[]T\QVO�ILR]LQKI\QWV�
WN � MIKP� KPIZOM��<PM� NWTTW_QVO� \IJTM� [PW_[� \PM�LQ[XW[Q\QWV179 of  every sex 
\ZIٻKSQVO�KPIZOM� QV� \PM�[IUXTM� NWZ�KI[M[�XZW[MK]\ML�Ja� \PM�)/7�IVL�Ja�
the DAOs.

178 See generally polaris, supra note 16.
179� )�VWTTM�XZW[MY]Q��¹68º��Q[�I�NWZUIT�IJIVLWVUMV\�WN �IV�IK\QWV�NWZ�I�[XMKQÅK�KPIZOM�Ja�I�

prosecutor. 6WTTM�8ZW[MY]Q, blaCk’s laW diCtionary����\P�ML�����!���)�LQ[UQ[[IT�Q[�_PMV�
I�R]LOM�LQ[XW[M[�WN �IV�IK\QWV�Ja�OZIV\QVO�I�UW\QWV�\W�LQ[UQ[[��See 2]LOUMV\�WN �,Q[UQ[[IT, 
blaCk’s laW diCtionary����\P�ML�����!���)�O]QT\a�XTMI�Q[�_PMV�I�LMNMVLIV\�ILUQ\[�\W�
KWUUQ\\QVO�I�KZQUM��\P][�IKKMX\QVO�\PM�KPIZOM[��Plea, blaCk’s laW diCtionary����\P�
ML�����!���)�O]QT\a�^MZLQK\� Q[�_PMV�I� R]Za�ÅVL[� \PM�LMNMVLIV\�O]QT\a�WN � \PM�KPIZOML�
WٺMV[M��/]QT\a�>MZLQK\, blaCk’s laW diCtionary����\P�ML�����!���)�O]QT\a�ÅVLQVO�Q[�_PMV�
I�R]LOM�ÅVL[�\PM�LMNMVLIV\�O]QT\a�WN �\PM�KPIZOM�JMaWVL�I�ZMI[WVIJTM�LW]J\��.QVLQVO�WN �
Guilt, blaCk’s laW diCtionary����\P�ML�����!��
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<IJTM��"�,Q[XW[Q\QWV�WN �;M`�<ZIٻKSQVO�+PIZOM[�QV�\PM�;]Z^Ma�+I[M[
proseCuting offiCe

ago dao
County disposition Total Percentage Total Percentage

suffolk 68�,Q[UQ[[ML 22 40.0 8 30.8
/]QT\a�8TMI 17 30.9 10 38.5
/]QT\a�>MZLQK\�.QVLQVO 12 21.8 7 26.9
6W\�/]QT\a�>MZLQK\ 4 7.3 1 3.8
Total 55 – 26 –

middlesex 68�,Q[UQ[[ML 8 47.1 20 74.1
/]QT\a�8TMI 0 0 2 7.4
/]QT\a�>MZLQK\�.QVLQVO 6 35.3 5 18.5
6W\�/]QT\a�>MZLQK\ 3 17.6 0 0
Total 17 – 27 –

essex NP 0 0 9 69.2
/]QT\a�8TMI 1 50.0 1 7.7
/]QT\a�>MZLQK\�.QVLQVO 1 50.0 3 23.1
6W\�/]QT\a�>MZLQK\ 0 0 0 0
Total 2 – 13 –

bristol 68�,Q[UQ[[ML 3 100 – –
/]QT\a�8TMI 0 0 – –
/]QT\a�>MZLQK\�.QVLQVO 0 0 – –
6W\�/]QT\a�>MZLQK\ 0 0 – –
Total 3 – 0 –

norfolk 68�,Q[UQ[[ML 5 100 – –
/]QT\a�8TMI 0 0 – –
/]QT\a�>MZLQK\�.QVLQVO 0 0 – –
6W\�/]QT\a�>MZLQK\ 0 0 – –
Total 5 – – –

hampshire 68�,Q[UQ[[ML 1 50.0 – –
/]QT\a�8TMI 1 50.0 – –
/]QT\a�>MZLQK\�.QVLQVO 0 0 – –
6W\�/]QT\a�>MZLQK\ 0 0 – –
Total 2 – – –
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<PM� NWTTW_QVO� \IJTM� ][M[� \PM� LI\I� IJW^M� \W� [PW_� \PM� KWV^QK\QWV�
ZI\M� WV� [M`� \ZIٻKSQVO� KPIZOM[� JW\P� Ja� KW]V\a� IVL� [\I\M_QLM�� 7^MZITT��
\PM� [\I\M_QLM� KWV^QK\QWV� ZI\M� NWZ� JW\P� WٻKM[� Q[� TIZOMTa� [QUQTIZ��<PM�UIQV�
LQٺMZMVKM[�IXXMIZ�JM\_MMV�\PM�KW]V\QM[�

<IJTM��"�+WV^QK\QWV�:I\M�WV�;M`�<ZIٻKSQVO�+PIZOM[

ConviCtion rate

County )/7 DAO Total
suffolk ���� ���� ��� 
middlesex ���� ���! �!��
essex ��� ���  ����
bristol � – �
norfolk � – �
hampshire ���� – ����
Total ���� ���� ����

)[�LMXQK\ML�IJW^M�� \PM�)/7�WJ\IQVML�I� KWV^QK\QWV�WV������WN �
\PM�[M`�\ZIٻKSQVO�KPIZOM[�Q\�JZW]OP\�[QVKM�\PM�[\I\]\M�_I[�XI[[ML��<PQ[�ZI\M�
Q[� \PM� ZM[]T\� WN � \PQZ\a�MQOP\� []KKM[[N]T� KWV^QK\QWV[� W]\� WN � MQOP\a�NW]Z� \W\IT�
KPIZOM[��<PM�,)7[�WJ\IQVML�IV�W^MZITT�KWV^QK\QWV�ZI\M�WN ������WV�ITT�\PM�
\ZIٻKSQVO�KPIZOM[�\PMa�JZW]OP\�QV�\PQ[�[IUM�XMZQWL��<PQ[�ZI\M�Q[�I�ZM[]T\�WN �
\_MV\a�MQOP\�[]KKM[[N]T�KWV^QK\QWV[�W]\�WN �[Q`\a�[Q`�\W\IT�KPIZOM[��

�\]WTS�+W]V\a�Q[�\PM�KW]V\a�_Q\P�\PM�UW[\�KPIZOM[�IVL�\PM�PQOPMٺ[;
conviction rate. On the other hand, Middlesex, the county with the second 
UW[\�KPIZOM[��PI[�\PM�TW_M[\�KWV^QK\QWV�ZI\M�WN �\PM�KW]V\QM[�[]Z^MaML��*ZQ[\WT�
+W]V\a�IVL�6WZNWTS�+W]V\a�JW\P�PI^M�VM^MZ�PIL�I�KWV^QK\QWV�J]\� \PQ[� Q[�
TQSMTa�VW\�[QOVQÅKIV\�JMKI][M�^MZa�NM_�KI[M[�PI^M�JMMV�\ZQML�\PMZM�

ii. +PIVOM[�7^MZ�<QUM

The study investigates whether the conviction rate changed over 
\QUM�� XIZ\QK]TIZTa� JMNWZM� IVL� IN\MZ� \PM� ;2+� LMKQ[QWV� QV� +WUUWV_MIT\P� �̂�
McGhee�QV�������<PM�NWTTW_QVO�\IJTM�[PW_[�\PM�V]UJMZ�WN �VWV�KWV^QK\QWV[�
�QVKT]LQVO�VWTTM�XZW[MY]Q��LQ[UQ[[IT[��IVL�IKY]Q\\IT[��IVL�KWV^QK\QWV[�NWZ�\PM�
[Q`\a�\PZMM�[IUXTM�KI[M[�NZWU������\W���� �
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<IJTM��"�+PIVOM�QV�+WV^QK\QWV�:I\M�JI[ML�WV�\PM�AMIZ�\PM�+PIZOM�7ZQOQVI\ML

year Charge 
originated180 

total 
Charges

dismissals 
and 

aCQuittals

guilty 
plea

guilty 
verdiCt

ConviCtion 
rate

2012 10 2 0 8  �
2013 30 16 5 9 ����
2014 8 6 1 1 ����
2015 41181 21 8 12 � � 
2016 31 26 3 2 ����
2017 19 5 14 0 ����
2018 11 8 1 2 ����

1V�\PM�IJW^M�\IJTM��\PM�LQ[XW[Q\QWV[�IZM�WZLMZML�Ja�aMIZ��<PQ[�_I[�LWVM�
QV�WZLMZ�\W�]VLMZ[\IVL�_PM\PMZ�XZW[MK]\WZ[�OZM_�QV�KWVÅLMVKM�ZMOIZLQVO�
\PMQZ�KI[M[�I[�\PM�aMIZ[�_MV\�Ja�IVL�_MZM�VW�TWVOMZ�IٺMK\ML�Ja�]VKMZ\IQV\a�
I^WQLIVKM��=VKMZ\IQV\a�I^WQLIVKM� Q[� \PM� KWVKMX\� \PI\�XZW[MK]\WZ[� IZM� TM[[�
TQSMTa�\W�\Za�I�KI[M�_PMV�\PMa�IZM�]V[]ZM�_PM\PMZ�\PMQZ�KWV^QK\QWV[�_QTT�OM\�
overturned on appeal.182 After the 2015 McGhee�LMKQ[QWV��_PQKP�M[\IJTQ[PML�
\PI\� \PM� [M`� \ZIٻKSQVO� [\I\]\M�_I[� KWV[\Q\]\QWVIT�� \PQ[� ]VKMZ\IQV\a� [PW]TL�
PI^M�LMKZMI[ML��?Q\P�\PM�ILLML�KWVÅLMVKM�\PMa�_W]TL�VW\�JM�KPITTMVOML�
WV�\PM�KWV[\Q\]\QWVITQ\a�WN �\PM�[\I\]\M�IVL�_MZM�UWZM�TQSMTa�\W�_QV�I\�\ZQIT��
Q\�NWTTW_[�\PI\�XZW[MK]\WZ[�_W]TL�JZQVO�UWZM�V]UMZW][�IVL�[\ZWVOMZ�KI[M[��
.WTTW_QVO�\PQ[�I[[]UX\QWV��Q\�Q[�TQSMTa�\PI\�\PM�McGhee�LMKQ[QWV�KWV\ZQJ]\ML�\W�
\PM�[XQSM�QV�KI[M[�[QVKM������

<PM�\IJTM�IJW^M�[PW_[�\PM�ZIVOM�WN �KWV^QK\QWV�ZI\M[�[QVKM�\PM�[\I\]\M�
was passed. Of  the cases originating in 2012, Superior Courts disposed 
WN � \MV� KWUXTIQV\[� NWZ� [M`� \ZIٻKSQVO��7N � \PM� [M`� \ZIٻKSQVO� KPIZOM[� NZWU�
������ ���_MZM� LQ[UQ[[ML� WZ� IKY]Q\\ML� IVL�  ��PIL� ÅVLQVO[� WN � O]QT\a��
7N �\PM�KI[M[�WZQOQVI\QVO�QV�������\PM�KW]Z\[�LQ[XW[ML�WN �\PQZ\a�KWUXTIQV\[�
NWZ�[M`�\ZIٻKSQVO�·�I�[QOVQÅKIV\�QVKZMI[M�NZWU�\PM�XZM^QW][�aMIZ��7N �\PM[M�

180� <PM�aMIZ�\PM�KPIZOM�WZQOQVI\ML�Q[�VW\�VMKM[[IZQTa�\PM�[IUM�aMIZ�I�ÅVIT�LQ[XW[Q\QWV�_I[�
MV\MZML��<PQ[�6W\M�KWV[QLMZML�XZM[MV\QVO�\PM�LI\I�Ja�\PM�aMIZ�\PM�KPIZOM�_I[�LQ[XW[ML�
WN��J]\�M^MV\]ITTa�LMKQLML�\W�WZLMZ�Q\�Ja�aMIZ�\PM�KPIZOM�WZQOQVI\ML�QV�WZLMZ�\W�WJ[MZ^M�
XW\MV\QIT�XI\\MZV[�WN �PW_�XZW[MK]\WZ[�LMKQLM�\W�ÅTM�KPIZOM[�

181� 7N �\PM�KI[M[�JZW]OP\�L]ZQVO�������\MV�_MZM�JZW]OP\�JMNWZM�)]O][\�����\PM�LIa�5K/PMM�
_I[�LMKQLML���IVL�Å^M�_MZM�JZW]OP\�IN\MZ�)]O][\�����<PMZMNWZM��Q\�Q[�TQSMTa�\PI\������
_W]TL�PI^M�JMMV�\PM�ÅZ[\�aMIZ�_PMZM�I�[QOVQÅKIV\�KPIVOM�_W]TL�JM�WJ[MZ^ML�

182� )Ua�.IZZMTT�M\��IT��<PM�8ZW[MK]\QWV�WN �;\I\M�4M^MT�0]UIV�<ZIٻKSQVO�+I[M[�QV�\PM�=VQ\ML�;\I\M[, 
anti-traffiCking rev.��I\�� ·�!��5Ia�������
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KPIZOM[�������_MZM�LQ[UQ[[ML�WZ�IKY]Q\\ML��IVL������ZM[]T\ML�QV�I�O]QT\a�
XTMI�WZ�ÅVLQVO��7N �\PM�KI[M[�WZQOQVI\QVO�QV�������KW]Z\[�LQ[XW[ML�WN �MQOP\�
KWUXTIQV\["������WN �KPIZOM[�_MZM�LQ[UQ[[ML�W]\ZQOP\�IVL������ZM[]T\ML�
QV� I� KWV^QK\QWV�� 7N � \PM� ����� KPIZOM[�� \PM� KW]Z\[� LQ[XW[ML� WN � NWZ\a�WVM�
KWUXTIQV\["������_MZM�LQ[UQ[[ML�WZ�ZM[]T\ML� QV�I�VW\�O]QT\a�ÅVLQVO��IVL�
� � � ZM[]T\ML� QV� I� KWV^QK\QWV��?PQTM� WV� Q\[� NIKM� \PQ[�UIa� [MMU� TQSM� IV�
QVKZMI[M�� Q\� Q[� QUXWZ\IV\� \W�VW\M� \PI\� \MV�W]\�WN � \PM� \_MT^M� O]QT\a� ^MZLQK\[�
� ����� IZM� WV� KPIZOM[� WZQOQVI\QVO� NZWU� \PM� [IUM� KI[M�183 Therefore, the 
LI\I�Q[�[TQOP\Ta�[SM_ML��7N �\PM������KPIZOM[��\PM�KW]Z\[�LQ[XW[ML�WN �\PQZ\a�
WVM�KWUXTIQV\["� ��!�_MZM�LQ[UQ[[ML�WZ� ZM[]T\ML� QV�I�VW\�O]QT\a�ÅVLQVO��
IVL������ZM[]T\ML�QV�I�KWV^QK\QWV��;]ZXZQ[QVOTa��\PM�aMIZ�IN\MZ�\PM�McGhee 
LMKQ[QWV�_I[�\PM�aMIZ�_Q\P�\PM�UW[\�LQ[UQ[[IT[�IVL�IKY]Q\\IT[��IVL�\PM�aMIZ�
with the lowest conviction rate. Of  the cases originating in 2017, the courts 
LQ[XW[ML�WN �VQVM\MMV�KPIZOM["������_MZM�LQ[UQ[[ML��IVL������ZM[]T\ML�QV�
I�KWV^QK\QWV��4QSM�QV�������\PM�ZM[]T\[�IZM�[TQOP\Ta�[SM_ML�JMKI][M�\_MT^M�W]\�
WN �\PM�NW]Z\MMV�O]QT\a�XTMI[�� �����ZM[]T\ML�NZWU�\PM�[IUM�KI[M�184 Finally, of  
\PM���� �KI[M[��KW]Z\[�LQ[XW[ML�WN �MTM^MV�KWUXTIQV\["������_MZM�LQ[UQ[[ML�
IVL������ZM[]T\ML�QV�I�KWV^QK\QWV�

This pattern of  case dispositions shows that the McGhee decision did 
VW\� [QOVQÅKIV\Ta� KPIVOM� \PM� TQSMTQPWWL�WN �WJ\IQVQVO�I� KWV^QK\QWV��)\� TMI[\�
PITN �WN �\PM�KPIZOM[�MVLML�]X�MQ\PMZ�JMQVO�LQ[UQ[[ML�Ja�I�R]LOM�WZ�LQ[UQ[[ML�
Ja� I� XZW[MK]\WZ� \PZW]OP� I� VWTTM� XZW[MY]Q� MV\Za�� <PQ[� KW]TL� QUXTa� \PI\�
LM[XQ\M�SVW_QVO�\PI\�\PMQZ�KI[M[�IZM�VW\�OWQVO�\W�JM�W^MZ\]ZVML�WV�IXXMIT�
on a constitutional challenge, prosecutors still have a lot of  uncertainty 
I[� \W�_PM\PMZ� \PMa�KIV�UMM\� \PMQZ�J]ZLMV�I\� \ZQIT�� 1[� Q\�JMKI][M� \PMZM�IZM�
VW\� MVW]OP� ZM[W]ZKM[� QV� XTIKM� NWZ� TI_� MVNWZKMUMV\� IVL� XZW[MK]\WZ[� \W�
XZWXMZTa�LM\MK\� [M`� \ZIٻKSQVO'� 1[� \PQ[�JMKI][M� \PM� [\I\]\M�MVKWUXI[[M[� [W�
U]KP�JMPI^QWZ� \PI\� Q\� Q[�PIZLMZ� NWZ�XZW[MK]\WZ[� \W�LM\MZUQVM�_PQKP�KI[M[�
[PW]TL�JM�X]Z[]ML'�.]Z\PMZ�ZM[MIZKP� Q[�VMKM[[IZa� QV�WZLMZ� \W� N]TTa�IV[_MZ�
these questions.185�0W_M^MZ�� Q\� ZMUIQV[� KTMIZ� \PI\� \PM�VM_� [\I\]\M�PI[�VW\�
JMMV�I�XMZNMK\�[WT]\QWV�\W�Å`QVO�\PM�XZWJTMU[�QLMV\QÅML�Ja�\PM�TMOQ[TI\]ZM��
I[�XZW[MK]\WZ[�[\QTT�ZMUIQV�UWZM�TQSMTa�\W�LQ[UQ[[�\PMQZ�KPIZOM[�ZI\PMZ�\PIV�
XZWKMML�\W�\ZQIT�WZ�I\\MUX\�I�XTMI�LMIT�

183 The case is +WUUWV_MIT\P�̂ ��8WUXQT][��6W���� �+:���� ��5I[[��;]XMZ��+\��ÅTML�6W �̂�����
������

184 The case is +WUUWV_MIT\P� �̂�*MZLM\��6W���� �+:�������5I[[��;]XMZ��+\��ÅTML�5Ia�����
������

185 See infra 8IZ\�>�
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iii. Reasons for Nolle Prosequi

)�VWTTM�XZW[MY]Q� Q[� I�VW\QKM�WN �IJIVLWVUMV\�Ja�I�XZW[MK]\WZ� NWZ�
I�[XMKQÅK�KPIZOM�186�1\�Q[�IV�¹IٻZUI\Q^M�M`MZKQ[M�WN �I�XZW[MK]\WZQIT�\WWT�\W�
LQ[KWV\QV]M� XZW[MK]\QWV�º187 There are several reasons why a prosecutor 
UIa� KPWW[M� \W� XZWKMML� _Q\P� \PQ[�� .QZ[\�� XZW[MK]\WZ[� UIa� NMIZ� \PI\� \PMZM�
Q[� QV[]ٻKQMV\� M^QLMVKM� IVL� \P][� \PMa� KIVVW\� UMM\� \PM� \W]OP� J]ZLMV� WN �
XZWWN �WV�ITT�MTMUMV\[�I\�\ZQIT�188�<PMa�UIa�IT[W�]VKW^MZ�UWZM�QVNWZUI\QWV�
ZMOIZLQVO� \PM�LMNMVLIV\¼[� QVVWKMVKM�IVL� \P][�LMKQLM�VW\� \W�XZWKMML�_Q\P�
the prosecution.189 Second, prosecutors often use nolle prosequi to get plea 
deals on other, lesser charges.190�<PQ[�UMIV[�\PI\�I�UWZM�[MZQW][�KPIZOM�Q[�
][ML�I[�I�¹PIUUMZ�º�IVL� \PMV�LZWXXML�� QV�WZLMZ� \W�OM\� \PM�LMNMVLIV\� \W�
plead guilty to other, less serious charges.191�<PQZL��XZW[MK]\WZ[�UIa�][M�VWTTM�
XZW[MY]Q� \W�WJ\IQV�UWZM�M^QLMVKM�\PZW]OP�XZWٺMZ[��WZ�I[�I�_Ia�\W�MV[]ZM�
\PI\�KWV[XQZI\WZ[�_QTT�\M[\QNa�IOIQV[\�\PM�UIQV�LMNMVLIV\�192�<PQ[�UMIV[�\PI\�
XZW[MK]\WZ[�UIa�WX\�\W�LZWX�[WUM�WZ�ITT�KPIZOM[�QN �\PM�KWV[XQZI\WZ�IOZMM[�\W�
\M[\QNa�I\�\ZQIT�I[�I�_Q\VM[[�NWZ�\PM�OW^MZVUMV\�193

<PM� XZW[MK]\WZQIT� [a[\MU� \PZQ^M[� TIZOMTa� WV� LQ[KZM\QWV�� _PQKP� Q[�
M`MUXTQÅML�QV�\PM�XZW[MK]\WZQIT�][M�WN �VWTTM�XZW[MY]Q��=VLMZ�5I[[IKP][M\\[�
TI_��XZW[MK]\WZ[�IZM�[]XXW[ML�\W�ÅTM�I�[QOVML�_ZQ\\MV�[\I\MUMV\�M`XTIQVQVO�
\PM�ZMI[WV�NWZ�\PMQZ�IJIVLWVUMV\�WN �KPIZOM[�194�0W_M^MZ��KW]Z\�KI[M�ÅTQVO[�
IZM�[WUM\QUM[�QVKWUXTM\M#�UIVa�KI[M[�TIKS�_ZQ\\MV�WZ�WZIT�ZMKWZL[�I[�\W�_Pa�
prosecutors decided to withdraw certain charges and proceed with others. 
*MKI][M�WN �\PM�TQUQ\ML�ZMKWZL[�I^IQTIJTM�NWZ�ZM^QM_��\PQ[�[\]La�Q[�TQUQ\ML�\W�I�
Y]IV\Q\I\Q^M�IVITa[Q[�WN �\PM�KPIZOM[�TQ[\ML�WV�\PM�LWKSM\[��<PM�\IJTM�JMTW_�
[PW_[�\PM�ZM[]T\[�WN �VWTTM�XZW[MY]Q�MV\ZQM[�QV�\PQ[�LI\I�[M\��7]\�WN �\PM�[Q`\a�
\PZMM�KI[M[�[]Z^MaML��\PQZ\a�KI[M[�QV^WT^ML�[M`�\ZIٻKSQVO�KPIZOM[�\PI\�_MZM�
LQ[UQ[[ML� \PZW]OP� I� VWTTM� XZW[MY]Q� �VW\� QVKT]LQVO� LMNMVLIV\[� \PI\� _MZM�
IKY]Q\\ML�I\�\ZQIT��

186� +WUUWV_MIT\P� �̂�,MVMPa����6�-��L�����������5I[[��������
187 1L�
188 :MI[WV[�?Pa�+ZQUQVIT�+PIZOM[�)ZM�,ZWXXML�WZ�,Q[UQ[[ML, neal davis laW firm��P\\X["��

___�VMITLI^Q[TI_�KWU�KZQUQVIT�LMNMV[M�O]QLM[�KZQUQVIT�KPIZOM[�LZWXXML�LQ[UQ[[ML�
P\UT��TI[\�^Q[Q\ML�5IZ������������

189 1L�
190 See 2ML�;��:ISWٺ��?Pa� 1VVWKMV\�8MWXTM�8TMIL�/]QT\a, n.y. rev. books� �6W �̂������������

P\\X["��___�VaJWWS[�KWU�IZ\QKTM[������������_Pa�QVVWKMV\�XMWXTM�XTMIL�O]QT\a��
191 neal davis laW firm, supra note 188.
192 See Spencer Martinez, *IZOIQVQVO�NWZ�<M[\QUWVa"�*QI[�WN �?Q\VM[[M[�?PW�<M[\QNa�QV�-`KPIVOM�NWZ�

4MVQMVKa, 47 Clev. st. l. rev.������������!!!�#�neal davis laW firm, supra note 188.
193 See Martinez, supra note 192.
194 mass. r. Crim. p. 16.
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<IJTM��"�:M[]T\�WN �.QTQVO�6WTTM�8ZW[MY]Q

result number (rate)
Full Case Dropped !�������
Partially Dropped Charges �������
8TMI�,MIT�WV�6WV�<ZIٻKSQVO�+PIZOM[ ���������

)[� [MMV� NZWU� \PM� \IJTM� IJW^M�� \_MV\a�LMNMVLIV\[� IKKMX\ML�I�XTMI�
LMIT� WV� TM[[MZ� KPIZOM[� WVKM� \PM� [M`� \ZIٻKSQVO� KPIZOM[� _MZM� LZWXXML��
<PQ[� ZMXZM[MV\[� ����� WN � \PM� \W\IT� [IUXTM�� <PQ[� UMIV[� \PI\� QV� ITUW[\�
WVM�\PQZL�WN � KI[M[�� Q\� KIV�JM� IZO]ML� \PI\� \PM� \ZIٻKSQVO� [\I\]\M�_I[� TQSMTa�
JMQVO�][ML�I[�I�PIUUMZ� \W�OM\�I�KWV^QK\QWV�WV� TM[[MZ�KPIZOM[��<PM� TM[[MZ�
KPIZOM[�QVKT]LM�J]\�IZM�VW\�TQUQ\ML�\W"�LMZQ^QVO�[]XXWZ\�NZWU�XZW[\Q\]\QWV�195 
soliciting prostitution,196�UIQV\IQVQVO�I�PW][M�WN �XZW[\Q\]\QWV�197�IVL�SMMXQVO�
a house of  prostitution.198�1\�Q[�IXXIZMV\�\PI\�\PM[M�KPIZOM[�XZQUIZQTa�QV^WT^M�
XZW[\Q\]\QWV�� IVL� \P][� \PMQZ� ][M� KWV\ZQJ]\M[� N]Z\PMZ� \W� \PM� KWVÆI\QWV� WN �
XZW[\Q\]\QWV� IVL� [M`� \ZIٻKSQVO��?PQTM� \PM� TI_�X]ZXWZ\[� \W� JM� NWK][ML� WV�
\ZIٻKSQVO��ZI\PMZ�\PIV�XZW[\Q\]\QWV��\PM�LI\I�[PW_[�\PI\�I�TIZOM�XWZ\QWV�WN �
\PM�LMNMVLIV\[�IZM�VW\�JMQVO�KWV^QK\ML�WN �\ZIٻKSQVO�J]\�QV[\MIL�WN �KZQUM[�
involving prostitution.

<PM� NIK\� \PI\� I� TIZOM� V]UJMZ� WN � KI[M[� MVL� QV� I� KWV^QK\QWV� WN �
XZW[\Q\]\QWV� KPIZOM[�� ZI\PMZ� \PIV� \ZIٻKSQVO� KPIZOM[�� UIa� JM� \PM� ZM[]T\�
WN � \PM� [\I\]\M¼[� ^IO]M� ZMNMZMVKM[� \W�¹ZMKZ]Q\CQVOE�� MV\QKCQVOE��PIZJWZCQVOE��
\ZIV[XWZ\CQVOE�� CIVLE� XZW^QLCQVOE�º199 These vague references allow the 
[\I\]\M�\W�JM�][ML�\W�\IZOM\�I�̂ IZQM\a�WN �IK\Q^Q\QM[�W\PMZ�\PIV�IK\]IT�\ZIٻKSQVO��
.WZ�M`IUXTM�� \PM� [\I\]\WZa�LMÅVQ\QWV�WN � [M`� \ZIٻKSQVO�¹KW]TL� QVKT]LM� [M`�
_WZSMZ[�_PW�MVKW]ZIOM�NZQMVL[�\W�RWQV�\PM�[M`�\ZILM�WZ�ZMKWUUMVL�I�NZQMVL�
\W�I�KTQMV\��MV\QKQVO�IVL�ZMKZ]Q\QVO��WZ�_PW�PMTX�Z]V�I�JZW\PMT��PIZJWZQVO��º200 
<PQ[�Q[�I�UIRWZ�KI][M�NWZ�KWVKMZV�I[�[WUM�_WUMV�UIa�KPWW[M�[M`�_WZS�W]\�WN �
preference or necessity.201�*a�XZW[MK]\QVO�\PM[M�KZQUM[��\PM�+WUUWV_MIT\P�
Q[�UW^QVO�N]Z\PMZ�I_Ia�NZWU�IK\]ITTa�XZW[MK]\QVO�[M`�\ZIٻKSQVO��<PM�NWK][�
[PW]TL�VW\�JM�WV�_WUMV�_PW�UIa�KPWW[M�[M`�_WZS�^WT]V\IZQTa��J]\�ZI\PMZ�

195 mass. gen. laWs ann.� KP������� ���� �?M[\TI_������� �KZQUQVITQbQVO� []XXWZ\� NZWU��WZ�
[PIZQVO��MIZVQVO[�NZWU�XZW[\Q\]\QWV��

196 IL���� ��KZQUQVITQbQVO�[WTQKQ\I\QWV�WN �XZW[\Q\]\M��
197 IL�������KZQUQVITQbQVO�W_VMZ[PQX�WN �I�XTIKM�QVL]KQVO�WZ�[]ٺMZQVO�I�XMZ[WV�\W�ZM[WZ\�QV�

[]KP�XTIKM�NWZ�[M`]IT�QV\MZKW]Z[M��
198 IL��������KZQUQVITQbQVO�¹CSEMMXQVO�PW][M�QTT�WN �NIUMº��
199 mass. gen. laWs ann.�KP������������I���?M[\TI_�������
200 Berger, supra note 21, at 562.
201 1L�#�see supra Part I.
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WV�\PW[M�KI[M[�QV�_PQKP�¹_WUMV�PI^M�JMMV�NWZKML�QV\W�XZW[\Q\]\QWV�IOIQV[\�
\PMQZ�_QTT�WZ�PI^M�JMMV�[]JRMK\ML�\W�IJ][Q^M�IVL�M`XTWQ\Q^M�KWVLQ\QWV[�M^MV�QN �
\PMa�QVQ\QITTa�KWV[MV\ML��������º202

iv. :IKM�-\PVQKQ\a�IVL�/MVLMZ�<ZMVL[

8WTQKM�IVL�XZW[MK]\WZ[�PI^M�TQUQ\ML�ZM[W]ZKM[�[W�Q\�Q[�QUXWZ\IV\�\W�
]VLMZ[\IVL�_PI\�\aXM[�WN �LMKQ[QWV[�\PMa�UISM��?PQKP�\ZIٻKSQVO�KI[M[�ZQ[M�\W�
\PM�TM^MT�WN �][QVO�\PM[M�ZM[W]ZKM['�1V�WZLMZ�\W�JMOQV�IV[_MZQVO�\PQ[�Y]M[\QWV��
\PM�LI\I�_I[�JZWSMV�]X�Ja�ZIKM�M\PVQKQ\a�IVL�OMVLMZ��1\�Q[�QUXWZ\IV\�\W�VW\M�
\PM[M�LM\MZUQVI\QWV[�_MZM�UILM�JI[ML�WV�_PI\�_I[�_ZQ\\MV�QV�XZW[MK]\WZQIT�
ÅVLQVO[#�\PMa�UIa�VW\�IKK]ZI\MTa�ZMÆMK\�PW_�I�LMNMVLIV\�_Q[PM[�\W�QLMV\QNa�
\PMU[MT^M[�203

<PM� LWUQVIV\� QUIOM� WN � [M`� \ZIٻKSQVO� Q[� \PI\� WN � ^QWTMV\� UMV�
\ZIٻKSQVO�QVVWKMV\�aW]VO�NMUITM�̂ QK\QU[�204 However, this does not accurately 
ZMXZM[MV\�\PM�LQ^MZ[Q\a�WN �\PM�M`XMZQMVKM�WN �[M`�\ZIٻKSQVO��:M[MIZKP�[]OOM[\[�
\PI\�_WUMV�IZM�IT[W�XMZXM\ZI\WZ[�WN � [M`� \ZIٻKSQVO�205�<PQ[� []Z^Ma�[IUXTM�
QVKT]LM[�[Q`\a�\PZMM�LMNMVLIV\[��7N �\PM[M�LMNMVLIV\[��\MV�IZM�_PQ\M��\_MV\a�
VQVM�IZM�*TIKS��MQOP\�IZM�)[QIV��IVL�[Q`\MMV�IZM�4I\QV`��)LLQ\QWVITTa��NWZ\a�
MQOP\�IZM�UMV�IVL�ÅN\MMV�IZM�_WUMV� 206

<IJTM��"�,MUWOZIXPQK[�WN �;M`�<ZIٻKSQVO�,MNMVLIV\[�QV�\PM�;IUXTM

men Women Total
White 9 1 10
blaCk 24 5 29
asian 4 4 8
latinx 11 5 16
Total 48 15 63

)[�[MMV�NZWU�\PM�LI\I��*TIKS�XMWXTM��M[XMKQITTa�*TIKS�UMV��IZM�\PM�
QVLQ^QL]IT[� UW[\� XZW[MK]\ML� QV� 5I[[IKP][M\\[� NWZ� [M`� \ZIٻKSQVO�� <PQ[� Q[�

202 Berger, supra note 21, at 564.
203� ?PQTM�VW\�UMI[]ZIJTM��\PMZM�Q[�I�XW[[QJQTQ\a�\PI\�VWV�JQVIZa�IVL�U]T\QZIKQIT�QLMV\Q\QM[�

UQOP\�VW\�JM�ZMXZM[MV\ML�IKK]ZI\MTa�QV�KW]Z\�ÅTQVO[�
204 Lauren A. McCarthy, )�/MVLMZML�8MZ[XMK\Q^M�WV�0]UIV�<ZIٻKSQVO�8MZXM\ZI\WZ["�-^QLMVKM�NZWU�

Russia, 6 J. hum. traffiCking��!���!�������#�see supra�8IZ\�11�+��
205 McCarthy��[]XZI note 204�
206� <IJTM[��·!�][M�LI\I�KWTTMK\ML�IVL�KWUXQTML�Ja�\PM�I]\PWZ�NZWU�KW]Z\�KI[M�ÅTM[�NWZ�MIKP�

respective case.
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consistent with nationwide research.207�?PQ\M�_WUMV�IZM�\PM�TMI[\�XZW[MK]\ML�
QVLQ^QL]IT[�� ?PQTM� Q\� Q[� QUXWZ\IV\� \W� ]VLMZ[\IVL� _PQKP� QVLQ^QL]IT[� IZM�
UWZM� TQSMTa� \W�JM�XZW[MK]\ML�� Q\� Q[�IT[W� QUXWZ\IV\� \W�[MM�_PQKP� QVLQ^QL]IT[�
IZM�UWZM� TQSMTa� \W�JM�KWV^QK\ML��<PM�NWTTW_QVO�\IJTM�[PW_[�KWV^QK\QWV[�Ja�
race/ethnicity and gender.

<IJTM� "�,Q[XW[Q\QWV�WN �;M`�<ZIٻKSQVO�+PIZOM[�JI[ML�WV�,MNMVLIV\�,MUWOZIXPQK[

dismissals/
aCQuittals

traffiCking 
pleas/ConviCtions

pleas/
ConviCtions on 
other Charges

White men 3 1 5
White Women 0 1 0
blaCk men 6 15 3
blaCk Women 3 0 2
asian men 2 1 1
asian Women 1 2 1
latino men 3 4 4
latina Women 0 1 4

*TIKS�UMV�IZM�\PM�QVLQ^QL]IT[�\PI\�IZM�UW[\�TQSMTa�\W�JM�KWV^QK\ML�
WV�[M`�\ZIٻKSQVO�KPIZOM[��*TIKS�UMV�IZM�IT[W�UWZM�TQSMTa�\W�JM�KWV^QK\ML�WN �
[M`�\ZIٻKSQVO�ZI\PMZ�\PIV�NWZ�W\PMZ��TM[[MZ�KPIZOM[��)TT�W\PMZ�QVLQ^QL]IT[�IZM�
UWZM�TQSMTa�\W�PI^M�\PMQZ�\ZIٻKSQVO�KPIZOM[�LQ[UQ[[ML��IKKMX\�XTMI�LMIT[��WZ�
JM�KWV^QK\ML�WV�TM[[MZ�KPIZOM[�\PIV�JM�KWV^QK\ML�WV�[M`�\ZIٻKSQVO�KPIZOM[��
<PM� LI\I� []OOM[\[� \PI\� \PMZM� IZM� [QOVQÅKIV\� LQ[XIZQ\QM[� QV� PW_� \PM� TI_� Q[�
IXXTQML�JM\_MMV�QVLQ^QL]IT[�WN �LQٺMZMV\�ZIKM[�IVL�M\PVQKQ\QM[�

v. Conduct Trends

)TWVO�_Q\P�ZIKM�M\PVQKQ\a�IVL�OMVLMZ�\ZMVL[��\PM�LI\I�KIV�JM�][ML�
\W� ]VLMZ[\IVL�_PQKP�UM\PWL� WN � [M`� \ZIٻKSQVO� Q[� XZW[MK]\ML�UW[\� WN\MV��
5M\PWL[�QVKT]LML�QV�\PQ[�LI\I�IZM�XQUX[��JZW\PMT[��QTTQKQ\�UI[[IOM�J][QVM[[M[��
IVL�LWUM[\QK�^QWTMVKM��)�XQUX�Q[�IV�QVLQ^QL]IT�¹_PW�[WTQKQ\[�K][\WUMZ[�NWZ�
I�XZW[\Q\]\M��][]CITTaE�QV�ZM\]ZV�NWZ�I�[PIZM�WN �\PM�XZW[\Q\]\M¼[�MIZVQVO[�º208 

207 See North, supra VW\M�����¹8MWXTM�WN �KWTWZ�IZM�[QOVQÅKIV\Ta�UWZM�TQSMTa�\W�JM�IZZM[\ML�NWZ�
[M`�_WZS�ZMTI\ML�WٺMV[M[�\PIV�_PQ\M�XMWXTM�º��

208 Pimp, blaCk’s laW diCtionary����\P�ML�����!��
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)�JZW\PMT�Q[�I�XTIKM�_PMZM�QVLQ^QL]IT[�MVOIOM�QV�[M`]IT�IK\Q^Q\QM[��WXMZI\QVO�
I[� WZOIVQbML� KZQUM� VM\_WZS[�209� *ZW\PMT[� ¹\MVL� \W� KI\MZ� \W� KWUUMZKQIT�
[M`� J]aMZ[� NZWU� [QUQTIZ� M\PVQK� IVL�WZ� TIVO]IOM� JIKSOZW]VL[� IL^MZ\Q[QVO�
\PZW]OP�_WZL�WN �UW]\Pº�WZ�*IKSXIOM�KWU�210�1TTQKQ\�UI[[IOM�J][QVM[[M[�IZM�
PQLLMV�JMPQVL�I�NItILM�WN �TMOQ\QUI\M�[XI�[MZ^QKM[�KWVKMITQVO�\PI\�\PMQZ�UIQV�
J][QVM[[� Q[� \PM� [M`� \ZIٻKSQVO� WN � NMUITM� MUXTWaMM[�211� ,WUM[\QK� ^QWTMVKM�
\ZIٻKSQVO�Q[�\ZIٻKSQVO�\PI\�WKK]Z[�QV�I�LWUM[\QK�[M\\QVO�_PMZM�QVLQ^QL]IT[�
NWZKM�\PMQZ�QV\QUI\M�XIZ\VMZ[�\W�XMZNWZU�[M`�_WZS�212�<PM�V]UJMZ�WN �KI[M[�
XZW[MK]\ML�]VLMZ�MIKP�UM\PWL�Q[�LMXQK\ML�QV�\PM�\IJTM�JMTW_�

<IJTM�!"�5M\PWL[�WN �;M`�<ZIٻKSQVO�8ZW[MK]\ML�Ja�4I_�-VNWZKMUMV\

mass. attorney 
general

distriCt 
attorney

Total

pimp 11 30 41
brothel 3 4 7
massage business 12 1 13
domestiC violenCe 0 2 2

<PMZM�Q[�I�KTMIZ�LQٺMZMVKM�QV�\PM�UM\PWL[�WN �[M`�\ZIٻKSQVO�\PI\�IZM�
XZW[MK]\ML�Ja�\PM�)/7�IVL�\PM�^IZQW][�,)7[��<PM�LI\I�[PW_[�\PI\�_PQTM�
\PM�)/7�Q[�UWZM�TQSMTa�\W�\IKSTM�\PM�TIZOMZ�[KITM�KI[M[�\PI\�\MVL�\W�JM�UWZM�
KWUXTM`� IVL� QV^WT^M� UWZM� ^QK\QU[� IVL� LMNMVLIV\[� �[QUQTIZ� \W� WZOIVQbML�
KZQUM�VM\_WZS[��213� \PM�,)7[�IZM�UWZM� TQSMTa� \W� \IKSTM�XQUX�KI[M[�_PQKP�
][]ITTa�QV^WT^M�WVM�^QK\QU�IVL�WVM�LMNMVLIV\�214

<PM[M�ZM[]T\[�IZM�VW\� []ZXZQ[QVO��<PM�)/7�PI[�IV�MV\QZM�LQ^Q[QWV�
LMLQKI\ML� [WTMTa� \W� XZW[MK]\QVO� P]UIV� \ZIٻKSQVO�215 The various DAOs 
generally do not have a dedicated unit.216�<PQ[� [PW_[� \PM� TIZOM�LQٺMZMVKM�

209 polaris, supra note 16, at 17.
210 1L��
211 1L� at 12.
212 ;MM�?PI\� Q[� 0]UIV� <ZIٻKSQVO', Ctr. for sexual assault survivors: blog� �2IV�� ���

������� P\\X["��^Q[Q\\PMKMV\MZ�WZO�\PM�JTWO�N�_PI\�Q[�P]UIV�\ZIٻKSQVO#� see generally 
+WUUWV_MIT\P� �̂�,IJVMa��!��6�-��L������5I[[����� ��

213 See polaris, supra note 16, at 12, 17–18.
214 See Pimp, supra note 208.
215 .QOP\QVO� 0]UIV� <ZIٻKSQVO, mass.gov�� P\\X["��___�UI[[�OW^�ÅOP\QVO�P]UIV�

\ZIٻKSQVO��TI[\�]XLI\ML�������
216� �KSQVOٻKM�\PI\�PI[�I�LMLQKI\ML�[M`�\ZIٻWTS�+W]V\a�Q[�\PM�WVTa�,Q[\ZQK\�)\\WZVMa�7ٺ[;

unit. See *]ZMI][�WN �\PM�;]ٺWTS�,)¼[�7ٻKM, suffolk distriCt att’y mass.��P\\X["��___�
�KMٻWTS�LI[�Wٺ[]�KM�J]ZMI][�WN�\PMٻWTSLQ[\ZQK\I\\WZVMa�KWU�IJW]\�\PM�Wٺ[] �TI[\�
]XLI\ML����!��
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QV� ZM[W]ZKM[� \PI\� IZM� I^IQTIJTM� \W� JW\P� WٻKM[�� <PM� XZW[MK]\WZ[� QV� \PM�
0]UIV�<ZIٻKSQVO�,Q^Q[QWV�I\�\PM�)/7�PI^M�I\�\PMQZ�LQ[XW[IT�I�¹\MIU�WN �
XZW[MK]\WZ[��IL^WKI\M[�� �� �� �� \ZWWXMZ[��IVL�I�XIZITMOIT�_PW�_WZS�ITWVO[QLM�
�� �� �� TWKIT� TI_� MVNWZKMUMV\� \W� QV^M[\QOI\M� IVL� XZW[MK]\M� KI[M[� WN � P]UIV�
\ZIٻKSQVO�º217�<PM[M�ZM[W]ZKM[�UISM�Q\�MI[QMZ�\W�QLMV\QNa�IVL�QV^M[\QOI\M�[M`�
\ZIٻKSQVO�KZQUM[�M[XMKQITTa�\PW[M�UWZM�KWUXTM`�WVM[�_Q\P�I�TIZOMZ�[KWXM��
)LLQ\QWVITTa��\PM�)/7��]VTQSM�\PM�,)7��PI[�[\I\M_QLM�R]ZQ[LQK\QWV�218 This 
UMIV[�\PI\�\PMa�KIV�XZW[MK]\M�KI[M[�_PQKP�WKK]Z�IKZW[[�U]T\QXTM�KW]V\QM[��
*I[ML�WV�\PM�ZM^QM_�WN �)/7�KI[M[�QV�\PQ[�[]Z^Ma�[IUXTM��\PQ[�PIXXMV[�WN\MV�
QV�KI[M[�QV^WT^QVO�WZOIVQbML�JZW\PMT[�IVL�QTTQKQ\�UI[[IOM�J][QVM[[M[�

217 .QOP\QVO�0]UIV�<ZIٻKSQVO, supra note 215.
218 ;MM�,QZMK\WZa� WN �,Q[\ZQK\�)\\WZVMa�7ٻKM[, mass.gov�� P\\X["��___�UI[[�OW^�LQZMK\WZa�WN�

LQ[\ZQK\�I\\WZVMa�WٻKM[��TI[\�]XLI\ML������#�.QOP\QVO�0]UIV�<ZIٻKSQVO, supra note 215.
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v. summary and impliCations

A. ;]UUIZa�WN �.QVLQVO[

<PQ[�XIZ\�_QTT�NZIUM�\PM�XZQVKQXIT�KWVKT][QWV[�LZI_V�NZWU�\PQ[�[\]La�
IVITabQVO� \ZQIT� KW]Z\� KI[M[� IVL� PQOPTQOP\� XW\MV\QIT� QUXTQKI\QWV[�� 7^MZITT��
\PM� [\I\]\M�� I[� XZM[MV\Ta� _ZQ\\MV�� PI[� VW\� IKKWUXTQ[PML� \PM� OWIT[� WN � \PM�
TMOQ[TI\]ZM��1V[\MIL��Ja�ITTW_QVO�XZW[MK]\WZ[�\W�][M�\PM�[M`�\ZIٻKSQVO�[\I\]\M�
I[� I� PIUUMZ� \W� WJ\IQV� I� KWV^QK\QWV� WV� KPIZOM[� QV^WT^QVO� XZW[\Q\]\QWV�� Q\�
KWVÆI\M[�LQٺMZMV\�IK\Q^Q\QM[��XW\MV\QITTa�P]Z\QVO�\PM�\Z]M�^QK\QU[�

)[� XZM^QW][Ta� UMV\QWVML�� \PM� [XWV[WZ[� WN � \PM� [M`� \ZIٻKSQVO� JQTT�
QV\MVLML�NWZ�Q\�\W�JM�I�_MIXWV�QV�\PM�ÅOP\�IOIQV[\�\PM�QVKZMI[QVO�ZI\M[�WN �[M`�
\ZIٻKSQVO�QV�5I[[IKP][M\\[�219�)/�+WISTMa�PWXML�\W�M`XIVL�\PM�LMÅVQ\QWV�
WN �[M`�\ZIٻKSQVO�QV�WZLMZ�\W�UISM�UWZM�JMPI^QWZ[�XZW[MK]\IJTM��\W�UISM�Q\�
MI[QMZ�NWZ�XZW[MK]\WZ[�\W�[MK]ZM�KWV^QK\QWV[��IVL�\W�XZW\MK\�UWZM�^QK\QU[�220 
0W_M^MZ�� \PM�K]ZZMV\�LIa�\W�LIa�WXMZI\QWV�WN �\PM�[\I\]\M� QV[\MIL�IKPQM^M[�
[WUM� XZWJTMUI\QK� ZM[]T\[�221� 8ZW[MK]\WZ[� [\QTT� PI^M� I� PIZL� \QUM� WJ\IQVQVO�
KWV^QK\QWV[�WV�[M`�\ZIٻKSQVO�KPIZOM[��M^QLMVKML�Ja�\PM�NIK\�\PI\�TM[[�\PIV�
���WN �\PM�\W\IT�[]Z^Ma�KPIZOM[�ZM[]T\ML�QV�I�KWV^QK\QWV�222 The data suggests 
\PI\�ZI\PMZ� \PIV�[MMSQVO�KWV^QK\QWV[�WV�\PM[M�KPIZOM[��XZW[MK]\WZ[�MVL�]X�
][QVO� \PM� [M`� \ZIٻKSQVO� KPIZOM� I[� I� PIUUMZ� \W� QVL]KM� LMNMVLIV\[� QV\W�
IKKMX\QVO�I�XTMI�LMIT�WV�TM[[MZ�KPIZOM[��<PQ[�QVL]KMUMV\�PIXXMV[�QV�ITUW[\�
WVM�\PQZL�WN �KI[M[�223

<PQ[�JMPI^QWZ�WN �LQ[UQ[[QVO�\PM�UWZM�[MZQW][�KPIZOM[�QV�WZLMZ�\W�OM\�
XTMI�LMIT[�WV�TM[[MZ�KPIZOM[�Q[�VW\�]VQY]M�\W�[M`�\ZIٻKSQVO��1V�NIK\��XTMI�LMIT[�
ZMXZM[MV\�I�UIRWZQ\a�WN �KWV^QK\QWV[�QV�\PM�)UMZQKIV�TMOIT�[a[\MU�224 However, 
\PQ[�XI\\MZV�JMO[�\PM�Y]M[\QWV�WN �_PM\PMZ�\PM�[\I\]\M�ZMITTa�Q[�I[�MٺMK\Q^M�I[�
\PM�TMOQ[TI\]ZM�LMMU[�Q\�\W�JM��1N �\PM�X]ZXW[M�WN �\PM�[\I\]\M�_I[�\W�M`XIVL�
\PM�JMPI^QWZ�\PI\�KW]TL�JM�XZW[MK]\ML�IVL�UISM�Q\�MI[QMZ�NWZ�XZW[MK]\WZ[�\W�
WJ\IQV�KWV^QK\QWV[��_Pa�Q[�\PI\�VW\�\PM�ZM[]T\'�<PM�TIVO]IOM�WN �\PM�[\I\]\M�
TQSMTa�VMML[�\W�JM�ZM^Q[Q\ML�IVL�IUMVLML�QV�WZLMZ�\W�IK\]ITTa�PMTX�KWUJI\�[M`�
\ZIٻKSQVO�JMKI][M��QV�Q\[�K]ZZMV\�NWZU��\PM�[\I\]\M�[\QTT�X]VQ[PM[�QVLQ^QL]IT[�
NWZ�UMZMTa�JMQVO� QV^WT^ML� QV� [M`�_WZS�WZ�IQLQVO� [M`�_WZS��*a�X]\\QVO� [M`�
_WZS�IVL�^QWTMV\�P]UIV�\ZIٻKSQVO�WV�\PM�[IUM�TM^MT��\PM�[\I\]\M�QOVWZM[�\PM�

219 See supra 8IZ\�111�*���
220 Supra 8IZ\�111�*���
221 See generally supra 8IZ\�1>�
222 See supra <IJTM���
223 See supra <IJTM���IVL�IKKWUXIVaQVO�\M`\��
224 8TMI� *IZOIQV[�� Justia, P\\X["��___�R][\QI�KWU�KZQUQVIT�XTMI�JIZOIQV[�� �TI[\� ]XLI\ML�

5Ia����!��
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[\ZQSQVO�UWZIT�LQٺMZMVKM[�JM\_MMV�\PM�\_W�IVL�XW\MV\QITTa�PIZU[�JW\P�\Z]M�
^QK\QU[�IVL�[M`�_WZSMZ[�225

.]Z\PMZUWZM�� \PQ[� [\I\]\M� [MMU[� \W�JM�][ML�XZQUIZQTa� \W�XZW[MK]\M�
QVLQ^QL]IT�XQUX[�ZI\PMZ�\PIV�IZO]IJTa�UWZM�[MZQW][�[a[\MUI\QK�IK\Q^Q\QM[�[]KP�
I[�QTTQKQ\�UI[[IOM�J][QVM[[M[�IVL�JZW\PMT[�226�<PQ[�KWV\ZQJ]\M[�\W�\PM�UQ[\ISMV�
KWVÆI\QWV� WN � IK\Q^Q\QM[� _PMZM� \PM� [M`� _WZSMZ� Q[� KWV[MV\QVO� IVL� IK\Q^Q\QM[�
_PMZM�\PM�̂ QK\QU�LWM[�VW\��)LLQ\QWVITTa��\PM�TI_�Q[�LQ[XZWXWZ\QWVI\MTa�IXXTQML�
IOIQV[\�*TIKS�UMV�227�_PQKP�KW]TL� QUXTa�XW[[QJTM�ZIKQIT�]VLMZ\WVM[� QV� \PM�
[\I\]\M¼[�ILUQVQ[\ZI\QWV�Ja�TI_�MVNWZKMUMV\�IVL�XZW[MK]\WZ[�

B. *ZWILMZ�1UXTQKI\QWV[

<PQ[� [\]La�PI[�JMMV� TQUQ\ML� \W�KIZZaQVO�W]\�IV�MUXQZQKIT�IVITa[Q[�
][QVO�KWVKZM\M�QVNWZUI\QWV�IJW]\�I�XIZ\QK]TIZ�P]UIV�\ZIٻKSQVO�[\I\]\M�QV�
WVM�XIZ\QK]TIZ�R]ZQ[LQK\QWV��:M^QM_QVO�\PM�JZWILMZ�LMJI\M[�WV�XZW[MK]\WZQIT�
LQ[KZM\QWV� IVL� WV� ^QK\QU� XZW\MK\QWV[� Q[� JMaWVL� \PM� [KWXM� WN � \PQ[� IZ\QKTM��
6WVM\PMTM[[��\PM�ÅVLQVO[�NZWU�\PQ[�[\]La�KW]TL�XW\MV\QITTa�PI^M�[QOVQÅKIVKM�
for each of  these larger topics, and thus it is appropriate to highlight these 
XW\MV\QIT�QUXTQKI\QWV[�

.QZ[\��XZW[MK]\WZQIT�LQ[KZM\QWV�KWV\ZQJ]\M[�\W�\PM�]VMY]IT�JIZOIQVQVO�
XW_MZ� JM\_MMV� XZW[MK]\WZ[� IVL� LMNMVLIV\[� IVL� KI][M[� LMNMVLIV\[� \W�
IKKMX\� XTMI� WٺMZ[� XZMUI\]ZMTa� \W� I^WQL�UWZM� [MZQW][� KPIZOM[��_PQKP�_I[�
[]XXWZ\ML� Ja� \PM� LI\I� QV� \PM� []Z^Ma� KI[M[�228 Prosecutorial discretion 
UMIV[�\PI\�I�XZW[MK]\WZ�PI[�\PM�IJQTQ\a�\W�KPWW[M�_PM\PMZ�WZ�VW\�\W�KPIZOM�
I� XW\MV\QIT� LMNMVLIV\�_Q\P� I� KZQUM�229� ;WUM� IZO]M� \PI\� I� XZW[MK]\WZ� PI[�
UWZM�KWV\ZWT�W^MZ�I�XMZ[WV¼[�TQNM�IVL�TQJMZ\a�\PIV�IVa�W\PMZ�QVLQ^QL]IT�LWM[�
in this country.230� <PQ[� LQ[KZM\QWV� Q[� TIZOMTa� ]VZM^QM_IJTM� M`KMX\� QV� I� NM_�
[XMKQÅK� QV[\IVKM[�231 For this reason, plea deals generally involve unequal 
JIZOIQVQVO�XW_MZ�IVL�\P][�UIa�VW\�TMIL�\W�IKK]ZI\M�WZ�R][\�LQ[XW[Q\QWV[�232 
.]Z\PMZUWZM�� I[� XTMI� LMIT[� \aXQKITTa� PIXXMV� ¹JMPQVL� KTW[ML� LWWZ[º� _Q\P�
no oversight, there are several concerns regarding the process and its 

225 See generally supra Part I.
226 See supra <IJTM� ��
227 See supra <IJTM����
228� :ISWٺ��supra note 190.
229 1L��
230 ;MM��M�O�,�:WJMZ\�0��2IKS[WV��)\\WZVMa�/MV��WN �\PM�=�;��<PM�.MLMZIT�8ZW[MK]\WZ��)LLZM[[�

*MNWZM�\PM�;MKWVL�)VV]IT�+WVNMZMVKM�WN �=VQ\ML�;\I\M[�)\\WZVMa[�����)XZ������!�����
P\\X["��___�R][\QKM�OW^�[Q\M[�LMNI]T\�ÅTM[�IO�TMOIKa�������!�����������!���XLN�

231 ;MM��M�O���=VQ\ML�;\I\M[� �̂�)ZU[\ZWVO������=�;�������������!!��#�*WZLMVSQZKPMZ� �̂�0IaM[��
����=�;�������������!� �#�*TIKSTMLOM� �̂�8MZZa������=�;������� ���!����

232� :ISWٺ��supra note 190.
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TMOQ\QUIKa�233�<PM�XTMI�JIZOIQVQVO�XZWKM[[�ITTW_[�XZW[MK]\WZ[�\W�][M�ILL�WV�
KPIZOM[�I[�_MIXWV[�\W�MٺMK\Q^MTa�KWMZKM�LMNMVLIV\[�QV\W�XTMILQVO�O]QT\a�234 
8ZW[MK]\WZ[� PI^M� UW[\� WN � \PM� QVNWZUI\QWV� ZMOIZLQVO� \PM� KI[M�� []KP� I[�
police reports, witness interviews, and forensic reports.235 Defense counsels 
LW�VW\�PI^M�IKKM[[� \W� \PM�[IUM� QVNWZUI\QWV�� TMI^QVO� \PMU�I\�I� [QOVQÅKIV\�
QVNWZUI\QWVIT� LQ[IL^IV\IOM�� M[XMKQITTa� QN � \PM� KTQMV\� Q[� LM\IQVML� IVL� \PMa�
PI^M�TQUQ\ML�WXXWZ\]VQ\QM[�\W�UMM\�236�<PQ[�]VMY]IT�JIZOIQVQVO�XW_MZ�WN\MV�
KI][M[�LMNMVLIV\[�\W�XZMUI\]ZMTa�IKKMX\�XTMI�WٺMZ[�JMKI][M�\PMa�NMIZ�\PI\�
\PM�XZW[MK]\QWV�KW]TL�XW\MV\QITTa�_QV�WV�U]KP�UWZM�[MZQW][�KPIZOM[� 237 In 
\PMWZa�� \PM� KZQUQVIT� R][\QKM� [a[\MU� Q[� JI[ML� WV� \PM�VW\QWV� \PI\� WVM�VMML[�
\W�PI^M�\PMQZ�¹LIa�QV�KW]Z\º�QV�NZWV\�WN �I� R]Za�WN �\PMQZ�XMMZ[�JMNWZM�JMQVO�
LMXZQ^ML�WN �\PMQZ�TQJMZ\a��IVL�aM\�\PM�XTMI�JIZOIQVQVO�[a[\MU��M^MZ�XZM[MV\�QV�
\PM�ZMITU�WN �[M`�\ZIٻKSQVO��ZMXZM[MV\[�\PM�M`IK\�WXXW[Q\M�WN �\PQ[�VW\QWV�238 
<PM�LI\I�OI\PMZML�QV�\PQ[�[\]La�Q[�UMZMTa�N]Z\PMZ�M^QLMVKM�\PI\�XZW[MK]\WZQIT�
LQ[KZM\QWV�VMML[�\W�JM�KPITTMVOML�IVL�\PI\�\PM�TMOQ[TI\]ZM�VMML[�\W�LMUIVL�
UWZM�IKKW]V\IJQTQ\a�NZWU�TI_�MVNWZKMUMV\�WٻKM[�

;MKWVL��\PM�JZWIL�TIVO]IOM�QV�\PM�[\I\]\M�IVL�\PM� TW_�KWV^QK\QWV�
ZI\M[�KIV�KZMI\M�XZWJTMU[�NWZ�^QK\QU�XZW\MK\QWV��8IZ\�WN �\PM�ZMI[WV�\PI\�\PM�
TMOQ[TI\]ZM� ILWX\ML� \PM� JZWILMZ� [\I\]\M�_I[� \W� JM� IJTM� \W� XZW[MK]\M�UWZM�
IK\Q^Q\QM[�QV�\PM�PWXM[�WN �XZW\MK\QVO�IVL�ZM[K]QVO�UWZM�^QK\QU[�239 However, 
I[�[PW_V�Ja�\PM�[]Z^Ma�ZM[]T\[��UWZM�WN\MV�\PIV�VW\�\PM�[M`�\ZIٻKSQVO�KPIZOM[�
IZM�JMQVO�LZWXXML� QV� NI^WZ�WN �W\PMZ�� TM[[MZ�KZQUM[�_PQKP�LW�VW\�WٺMZ� \PM�
[IUM�[\I\]\WZa�XZW\MK\QWV[�NWZ�^QK\QU[��1V�KI[M[�_PMZM�[M`�\ZIٻKSQVO�KPIZOM[�
IZM�LZWXXML��^QK\QU[�LW�VW\�PI^M�IKKM[[� \W�\PM�KQ^QT�ZMUMLQM[��[INM�PIZJWZ�
XZW^Q[QWV[�� IٻZUI\Q^M� LMNMV[M[�� IVL� \PM� P]UIV� \ZIٻKSQVO� ^QK\QU� \Z][\�
fund.240�+Q^QT� ZMUMLQM[� ITTW_� [M`� \ZIٻKSQVO� ^QK\QU[� \W�JZQVO� I� \WZ\� IK\QWV�
IOIQV[\�\PM�\ZIٻKSMZ[�241�<PM�[INM�PIZJWZ�XZW^Q[QWV�M[\IJTQ[PM[�I�XZM[]UX\QWV�
\PI\�IVa�KPQTL�KPIZOML�_Q\P�KWUUWV�VQOP\�_ITSQVO�WZ�XZW[\Q\]\QWV�Q[�I�̂ QK\QU�
WN �\ZIٻKSQVO�IVL�VW\�I�KZQUQVIT�242 Additionally, under the Massachusetts 
[\I\]\M�� JMQVO� I� ^QK\QU� WN � P]UIV� \ZIٻKSQVO� KIV� [MZ^M� I[� IV� IٻZUI\Q^M�
LMNMV[M�\W�KMZ\IQV�KZQUM[��J]\�\PM�J]ZLMV�Q[�WV�\PM�^QK\QU�\W�[PW_�\PI\�\PMa�

233 1L�
234 1L�
235 1L�
236 1L�
237 1L�
238 1L�
239 Supra Part III.
240 See mass. gen. laWs ann.�KP�����������������������!��?M[\TI_�������
241 1L�������L��
242 1L�����!�I�����
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_MZM�\ZIٻKSML�243�.]Z\PMZUWZM��\PM�\ZIٻKSQVO�[\I\]\M�M[\IJTQ[PML�I�>QK\QU[�
WN �0]UIV�<ZIٻKSQVO�<Z][\�.]VL�\W�I[[]ZM�I[[M\[�NWZNMQ\ML�IVL�I[[M[[UMV\[�
KWTTMK\ML�NZWU�\ZIٻKSQVO�ZMTI\ML�WٺMV[M[�IZM�LMXW[Q\ML�IVL�\PMV�LQ[\ZQJ]\ML�
\W�^QK\QU[�244�6WVM�WN �\PM[M�XZW\MK\QWV[�IZM�I^IQTIJTM�QN �WVM�Q[�I�^QK\QU�WN �I�
TM[[MZ� KZQUM� QV^WT^QVO�XZW[\Q\]\QWV� ZI\PMZ� \PIV� \ZIٻKSQVO��<P][��LZWXXQVO�
\PM�\ZIٻKSQVO�KPIZOM�\W�MV\QKM�I�LMNMVLIV\�\W�\ISM�I�XTMI�LMIT�Q[�VW\�IT_Ia[�
\PM�UW[\�JMVMÅKQIT�WX\QWV�NWZ�\PM�^QK\QU�

C. 4QUQ\[�WN �\PQ[�;\]La

<PM� ZM[MIZKP� KIZZQML� W]\� QV� \PQ[� [\]La� PI[� [WUM� XZIK\QKIT� IVL�
\PMWZM\QKIT�_MISVM[[M[��.QZ[\��\PM�LI\I�][ML�\PZW]OPW]\�\PQ[�6W\M�KIV�WVTa�
QVLQZMK\Ta�PMTX�UMI[]ZM�\PM�MٺMK\Q^MVM[[�WN �\PM�5I[[IKP][M\\[�[M`�\ZIٻKSQVO�
[\I\]\M��<PQ[�6W\M�NWK][ML�XZQUIZQTa�WV�\PM�QVNWZUI\QWV�XZM[MV\ML�QV�KW]Z\�
LWKSM\[� IVL� ÅTQVO[� _PQKP� Q[� IV� QUXMZNMK\� _Ia� WN � ]VLMZ[\IVLQVO� ITT� \PM�
KWUXTM`Q\QM[�JMPQVL�[M`�\ZIٻKSQVO�XZW[MK]\QWV��,WKSM\[�IZM�VW\�IT_Ia[�IV�
IKK]ZI\M�ZMÆMK\QWV�WN �ITT�\PM�QV[\IVKM[�WN �[M`�\ZIٻKSQVO�JMKI][M�\PMa�WVTa�
account for the instances that were investigated and eventually led to an 
QVLQK\UMV\�245�)LLQ\QWVITTa��\PQ[�[\]La�LQL�VW\�ZMTa�WV�LQZMK\�WJ[MZ^I\QWV�WZ�
actual interviews with judges or attorneys.

;MKWVL�� \PM� I^IQTIJTM� LI\I� Q[� VW\� I[� LM\IQTML� IVL� KWUXTM\M� I[�
VMKM[[IZa�QV�WZLMZ�\W�N]TTa�IZZQ^M�I\�I�KWVKT][QWV�WV�\PM�MٻKIKa�WN �\PM�[\I\]\M��
+W]Z\� ZMKWZL[� WVTa� QVKT]LM� QVNWZUI\QWV� ZMOIZLQVO� KPIZOM[�� LQ[XW[Q\QWV[��
IVL�XTMI[��<PMa�LW�VW\�QVKT]LM�I�R]LOM¼[�WZ�XZW[MK]\WZ¼[�ZMI[WVQVO�JMPQVL�
LQ[UQ[[QVO� KMZ\IQV� KPIZOM[� IVL� XZWKMMLQVO� WV� W\PMZ[�� )LLQ\QWVITTa�� \PMZM�
IZM�VW\�UIVa�_ZQ\\MV�WZ�WZIT� ZMKWZL[�WN �LMKQ[QWV[�WV�UW\QWV[� QV� \PM� \ZQIT�
KW]Z\[�_PQKP�KWV\ZQJ]\M[�\W�\PM�TIKS�WN �\ZIV[XIZMVKa��+W]Z\�LWKSM\[�IT[W�TIKS�
QVNWZUI\QWV�IJW]\�R]Za�LMTQJMZI\QWV[��1\�Q[�VMIZTa�QUXW[[QJTM�\W�IVITabM�PW_�
R]ZQM[�IZM�XMZ[]ILML�Ja�\PM�[\I\]\WZa�KWV[\Z]K\QWV�[QVKM�XZWKMMLQVO[�PIXXMV�
KWUXTM\MTa� JMPQVL� KTW[ML� LWWZ[�� <PM� WVTa� _Ia� \W� OM\� M^MV� \PM� [TQOP\M[\�
QV[QOP\�JMPQVL�\PM�XZWKM[[�Q[�\W�QV\MZ^QM_�XZW[MK]\WZ[�IVL�LMNMV[M�I\\WZVMa[�
IVL�I[S� \PMU� \W�UISM� IV� QVNMZMVKM�JI[ML�WV� \PMQZ� M`XMZQMVKM� \ZaQVO� [M`�
\ZIٻKSQVO�KI[M[�

<PQZL��\PM�TQUQ\ML�\QUM�[QVKM�\PM�[\I\]\M�_I[�XI[[ML�XZM[MV\[�IVW\PMZ�
XW\MV\QIT� Q[[]M�_Q\P� \PM�ÅVLQVO[�WN � \PQ[� [\]La��)[� \PM�[\]La�_I[� TQUQ\ML� \W�
KI[M[�LQ[XW[ML�Ja�7K\WJMZ��������!�� \PM� [IUXTM�WVTa�KWV\IQV[� [Q`\a�\PZMM�
KI[M[�ÅTML�_Q\PQV�I�XMZQWL�WN �UMZMTa�[M^MV�aMIZ[��?PQTM�\PQ[�Q[�[]ٻKQMV\�\W�

243 1L������!�I�������!�J��
244 1L������#�mass. gen. laWs ann.�KP����������)��?M[\TI_�������
245� ;M`�\ZIٻKSQVO�Q[�]VLMZZMXWZ\ML��1\�Q[�TQSMTa�\PI\�\PM�\Z]M�V]UJMZ[�IZM�U]KP�PQOPMZ��See 

5a\P[��.IK\[��IVL�;\I\Q[\QK[, supra note 62.
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IZZQ^M�I\�XZMTQUQVIZa�LM\MZUQVI\QWV[��UWZM� \QUM� Q[� ZMY]QZML� \W�LM\MZUQVM�
_PM\PMZ�\PM[M�XI\\MZV[�PI^M�MVL]ZQVO�[QOVQÅKIVKM��.]Z\PMZUWZM��\PM�[IUXTM�
WVTa�QVKT]LM[�LI\I�NZWU�I�TQUQ\ML�V]UJMZ�WN �KW]V\QM[��1\�LWM[�VW\�ZMXZM[MV\�I�
KWUXZMPMV[Q^M�W^MZ^QM_�WN �ITT�[M`�\ZIٻKSQVO�KI[M[�\PI\�PI^M�JMMV�XZW[MK]\ML�
[\I\M_QLM��UMIVQVO� \PM� KWVKT][QWV[� WVTa� IXXTa� \W� \PM� [IUXTM� KI[M[�� <PQ[�
ZM[MIZKP�LWM[�VW\�O]IZIV\MM�\PI\�\PM�PQOPTQOP\ML�XZIK\QKM[�IZM�\PM�[IUM�QV�
counties not included in the study.

D. Potential Future Research

/Q^MV�\PM�[KWXM�WN �\PQ[�ZM[MIZKP�XZWRMK\��\PMZM�IZM�[\QTT�UIVa�ZM[MIZKP�
I^MV]M[�\PI\�KW]TL�JM�X]Z[]ML��<PM�OWIT�WN �\PQ[�6W\M�Q[�\W�XZW^QLM�XZMTQUQVIZa�
ZM[MIZKP�IVL�IVITa[Q[�WV�\PM�MٺMK\�WN �\PM�VM_�[\I\]\M��J]\�Q\�Q[�VW\�QV\MVLML�\W�
JM�IV�MVL�XWQV\�QV�MV[]ZQVO�\PI\�\PM�5I[[IKP][M\\[�TMOQ[TI\]ZM�JM[\�[MZ^M[�IVL�
XZW\MK\[�[M`�\ZIٻKSQVO�^QK\QU[��1V�XIZ\QK]TIZ��N]Z\PMZ�Y]ITQ\I\Q^M�ZM[MIZKP#�I�
UWZM�MVKWUXI[[QVO�[\I\M_QLM�KWUXIZQ[WV�WN �ITT�KW]V\QM[�QV�5I[[IKP][M\\[#�
IVL�I�[\]La�WN �W\PMZ�[\I\M[�\PI\�WUQ\�\PM�NWZKM��NZI]L��WZ�KWMZKQWV�MTMUMV\�QV�
\PMQZ�[M`�\ZIٻKSQVO�[\I\]\M[�_W]TL�PMTX�\W�QVNWZU�\PQ[�IVITa[Q[�

)[� XZM^QW][Ta� [\I\ML�� KW]Z\� LWKSM\[� KIV� XZW^QLM� QV[QOP\N]T�
QVNWZUI\QWV��J]\�\PMa�TIKS�\PM�ZMTQIJQTQ\a�VMKM[[IZa�NWZ�I�KWUXTM\M�IVITa[Q[��
1V� \PM� N]\]ZM�� []XXTMUMV\IT�LI\I� [W]ZKM[� KIV�JM�][ML� \W� KPMKS�IVL�ÅTT� QV�
\PM�OIX[�TMN\�Ja�[\I\Q[\QK[��<PM[M�[W]ZKM[�KW]TL�QVKT]LM"�����TI_�MVNWZKMUMV\�
ZMXWZ\[������XZW[MK]\QVO�I\\WZVMa�QV\MZ^QM_[������LMNMV[M�I\\WZVMa�QV\MZ^QM_[��
IVL�����\ZQIT�KW]Z\�WJ[MZ^I\QWV[��4I_�MVNWZKMUMV\�ZMXWZ\[�KIV�XZW^QLM�QV[QOP\�
QV\W�_PI\�XWTQKM�WٻKMZ[�QLMV\QNa�I[�[M`�\ZIٻKSQVO�JMPI^QWZ��)LLQ\QWVITTa��\PMa�
KIV�[PW_�PW_�MVNWZKMUMV\�WٻKMZ[�OW�IJW]\�KWVL]K\QVO�\PMQZ�QV^M[\QOI\QWV[��
<PM[M� ZMXWZ\[� UIa� IT[W� QVKT]LM� QVNWZUI\QWV� \PI\� Q[� VW\� I^IQTIJTM� QV� \PM�
XZW[MK]\WZQIT�KW]Z\�ÅTQVO[��8ZW[MK]\QVO�I\\WZVMa�QV\MZ^QM_[�KIV�PMTX�XZW^QLM�
QV[QOP\�QV\W�XZW[MK]\WZQIT�XZIK\QKM�Ja�M`XTIQVQVO�_PI\�LMKQ[QWV[�XZW[MK]\WZ[�
PI^M�\W�UISM�IVL�_Pa�KMZ\IQV�KI[M[�IZM�LZWXXML��,MNMV[M�I\\WZVMa�QV\MZ^QM_[�
KIV� PMTX� W]\TQVM�_PQKP� Q[[]M[� LMNMVLIV\[�UW[\� KWUUWVTa� Z]V� QV\W�_PMV�
IZO]QVO� ]VLMZ� \PQ[� [\I\]\M�� 4I[\Ta�� \ZQIT� KW]Z\� WJ[MZ^I\QWV[� KIV� PMTX� _Q\P�
]VLMZ[\IVLQVO�_PI\�LMKQ[QWV[�R]LOM[�UISM�IVL�_Pa�

)VW\PMZ�XW\MV\QIT�I^MV]M�WN �ZM[MIZKP�Q[�KWVL]K\QVO�I�UWZM�QV�LMX\P�
[\I\M_QLM�KWUXIZI\Q^M�IVITa[Q[��<PQ[�_W]TL�PMTX�N]Z\PMZ�PQOPTQOP\�IVL�M`XTIQV�
\PM�LQٺMZMVKM[�JM\_MMV�^IZQW][�KW]V\QM[�IVL�JM\_MMV�]ZJIV�IVL�VWV�]ZJIV�
IZMI[�_Q\PQV�I�[XMKQÅK�KW]V\a��.]\]ZM�ZM[MIZKP�KW]TL�QVKT]LM�LI\I�NZWU�ITT�
NW]Z\MMV�KW]V\QM[�QV�\PM�[\I\M��)LLQ\QWVITTa��\PM�ZM[MIZKP�KW]TL�LQٺMZMV\QI\M�
JM\_MMV�\PM�\W_V[�WN �WZQOQV�WN �\PM�[XMKQÅK�KI[M��)[�KW]V\QM[�QVKT]LM�[M^MZIT�
LQٺMZMV\�KQ\QM[�IVL�\W_V[��\PMa�IZM�VW\�VMKM[[IZQTa�ZMXZM[MV\I\Q^M�WN �M`IK\Ta�
_PMZM�[M`�\ZIٻKSQVO�Q[�PIXXMVQVO��.]Z\PMZUWZM��LQٺMZMV\�TI_�MVNWZKMUMV\�
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MV\Q\QM[� IKZW[[� \PM� [\I\M� UIa� PI^M� LQٺMZMV\� XZQWZQ\QM[� IVL� LQٺMZMV\� _Ia[�
WN � LM\MK\QVO� \PQ[� JMPI^QWZ�� )� [\]La� LWK]UMV\QVO� \PM[M� LQٺMZMVKM[� IVL�
M`XTWZQVO�\PM�ZMI[WV[�NWZ��IVL�KWV[MY]MVKM[�WN��\PM[M�LQٺMZMVKM[�KW]TL�UISM�
I�[QOVQÅKIV\�KWV\ZQJ]\QWV�\W�]VLMZ[\IVLQVO�[M`�\ZIٻKSQVO�QV�5I[[IKP][M\\[�

4I[\Ta��QV�WZLMZ�\W�]VLMZ[\IVL�\PM�MٻKIKa�WN �\PM�[\I\]\M��Q\�_W]TL�JM�
][MN]T�\W�KWUXIZM�\PM[M�ZM[]T\[�\W�\PW[M�WN �W\PMZ�[\I\M[�\PI\�IT[W�LW�VW\�PI^M�
\PM�NWZKM��NZI]L��WZ�KWMZKQWV�MTMUMV\�QV�\PMQZ�[\I\]\M��)�KWUXIZI\Q^M�IVITa[Q[�
KIV�JM�][ML�\W�M^IT]I\M�\PM�[\ZMVO\P�WN �LQٺMZMV\�[\I\]\M[�IVL�\P][�LM\MZUQVM�
\PM�UW[\�MٺMK\Q^M�_Ia�\W�[]KKM[[N]TTa�ÅOP\�[M`�\ZIٻKSQVO�WV�I�VI\QWVIT�[KITM�
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vi. reCommendations

.QZ[\�IVL�NWZMUW[\��\PM�5I[[IKP][M\\[�TMOQ[TI\]ZM�[PW]TL�LMKZQUQVITQbM�
[M`� _WZS�246� ?PQTM� \PQ[� 6W\M� IKSVW_TMLOM[� \PI\� LMKZQUQVITQbI\QWV� Q[� VW\�
I� UIOQK� [WT]\QWV�� Q\� _QTT� TQSMTa� JM\\MZ� XZW\MK\� [M`� _WZSMZ[� IVL� \Z]M� [M`�
\ZIٻKSQVO� ^QK\QU[�247� ¹,MKZQUQVITQbI\QWV� _W]TL� ITTW_� TI_� MVNWZKMUMV\�
CIVL� XZW[MK]\WZ[E� \W� NWK][� CMV\QZMTaE� WV� [\WXXQVO� M`XTWQ\I\QWV� IVL� IJ][M��
ZI\PMZ�\PIV�CXWTQKQVOE�KWV[MV[]IT�IL]T\�[M`�º248�<PQ[�_W]TL�IT[W�MVIJTM�[M`�
_WZSMZ[�\W�MVNWZKM�\PMQZ�TIJWZ�ZQOP\[��\P][�OIQVQVO�IKKM[[�\W�KZ]KQIT�[MZ^QKM[�
to protect their health. 249�:MKWOVQ\QWV�WN �[M`�_WZS�I[�I�NWZU�WN �TIJWZ�WN\MV�
translates into regulation of  the industry through health and safety codes.250 
.]Z\PMZUWZM��LMKZQUQVITQbI\QWV�_W]TL�ITTW_�NWZ�̂ QK\QU[�\PI\�OMVMZITTa�_W]TL�
VW\�ZMXWZ\�\PMQZ�IJ][M�\W�NMMT�UWZM�KWUNWZ\IJTM�KWUQVO�NWZ_IZL�251 increasing 
\PM�IKK]ZIKa�WN �ZMXWZ\QVO�[\I\Q[\QK[��?PMV�[M`�_WZS�Q[�KZQUQVITQbML��¹CNEMIZ�
WN � IZZM[\� IVL� W\PMZ� KWV[MY]MVKM[�UMIV[� \PI\� \PW[M� MVOIOML� QV� [M`�_WZS�
IZM�TM[[�TQSMTa�\W�ZMXWZ\�QV[\IVKM[�WN �^QWTMVKM�WZ�M`XTWQ\I\QWV��ZM[]T\QVO�QV�I�
»KTQUI\M�WN � QUX]VQ\a�C\PI\E�MUJWTLMV[�XWTQKM��PMIT\P�[MK\WZ��IVL�VWV�[\I\M�
OZW]X[�\W�IJ][M�[M`�_WZSMZ[¼�ZQOP\[�¼º252�,MKZQUQVITQbQVO�[M`�_WZS�_QTT�ITTW_�
IVITa[Q[� NZWU� I� TIJWZ� XMZ[XMK\Q^M�� ZM[\WZQVO� IOMVKa� \W�_WUMV�253�?WUMV�
[\Z]OOTQVO�NWZ�[]Z^Q^IT�[PW]TL�VW\�PI^M�\W�JM�X]VQ[PML�Ja�\PM�KZQUQVIT�R][\QKM�
[a[\MU�NWZ�\PM�PIZL�MKWVWUQK�KPWQKM[�\PMa�UISM"�¹C\EPMQZ�KPWQKM�WN �[M`�_WZS�
I[�\PM�JM[\�WX\QWV�������[PW]TL�VW\�\PMV�JM�][ML�\W�N]Z\PMZ�LMVa�\PW[M�_WUMV�
\PM�JIZOIQVQVO�XW_MZº�\W�PI^M�IOMVKa�QV�\PMQZ�TQNM�KPWQKM[�254

;MKWVL�� \PM� TMOQ[TI\]ZM� [PW]TL� [PQN\� \PM� KZQUQVIT� R][\QKM� [a[\MU¼[�
NWK][�\W�XMZXM\ZI\WZ[��ZI\PMZ�\PIV�^QK\QU[�WN �\ZIٻKSQVO��Ja�IUMVLQVO�\PM�[M`�
\ZIٻKSQVO�[\I\]\M��<W�I[[]UM�ILLQVO�I�ZMY]QZML�UMV\IT�[\I\M�\W�\PM�[\I\]\M�Q[�

246� ,MKZQUQVITQbI\QWV�Q[�\PM�ZMUW^IT�WN �ITT�KZQUQVIT�XZWPQJQ\QWV[�IVL�XMVIT\QM[�WV�[M`�_WZS��
QVKT]LQVO�TI_[�\IZOM\QVO�KTQMV\[�IVL�JZW\PMT�W_VMZ[��open soC’y founds., 10 reasons 
to deCriminalize sex Work (5IZ�� ������� P\\X["��___�WXMV[WKQM\aNW]VLI\QWV[�
WZO�]XTWIL[�KK���JIN���J��� N � K�N���L�M!I�MK������ZMI[WV[�LMKZQUQVITQbM�[M`�
_WZS���������G��XLN�

247 Kohn, supra note 144.
248 1L�
249 See QL�
250 See Janet Halley et al., .ZWU�\PM�1V\MZVI\QWVIT�\W�\PM�4WKIT�QV�.MUQVQ[\�4MOIT�:M[XWV[M[�\W�:IXM��

8ZW[\Q\]\QWV�;M`�?WZS��IVL�;M`�<ZIٻKSQVO"�.W]Z�;\]LQM[�QV�+WV\MUXWZIZa�/W^MZVIVKM�.MUQVQ[U, 29 
harv. J. l. & gender�������! �������#�<I[\ZWU��supra note 42.

251 See <I[\ZWU��supra note 42.
252� -ZQV� )TJZQOP\� �� 3I\M� ,¼)LIUW�� ,MKZMI[QVO� 0]UIV� <ZIٻKSQVO� <PZW]OP� ;M`� ?WZS�

,MKZQUQVITQbI\QWV, 19 AMA J. ethiCs������������������[MKWVL�IT\MZI\QWV�QV�WZQOQVIT��
253� *MZ\I�-��0MZVIVLMb�<Z]aWT���2IVM�-��4IZ[WV��;M`]IT�4IJWZ�IVL�0]UIV�:QOP\[, 37 Colum. 

hum. rts. l. rev���!����� ·���������#�*IZVPIZ\��supra note 12, at 113.
254 Barnhart, supra note 12, at 113.
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�KQMV\�\W�NWK][�MV\QZMTa�WV�\PM�XMZXM\ZI\WZ[�Q[�I�[QUXTQ[\QK�IVL�QVIKK]ZI\Mٻ[]
^QM_�� 1V� WZLMZ� \W� ILWX\� I� XMZXM\ZI\WZ�KMV\MZML� IXXZWIKP�� \PM� TMOQ[TI\]ZM�
VMML[� \W� IUMVL� \PM� [\I\]\M� \W� NWK][� WV� \PM�UMIV[� WN � \ZIٻKSQVO�� VW\� \PM�
UM\PWL[�� <PQ[� _Ia�� ¹\PM� [\I\]\M� [PQN\[� \PM� NWK][� NZWU� PW_� I� ^QK\QU� _I[�
XTIKML�QV�I�\ZIٻKSQVO�[Q\]I\QWV�\W�\PM�UMIV[�\PI\�\PM�\ZIٻKSMZ�][ML�\W�SMMX�
\PMU�QV�I�XW[Q\QWV�WN �[MZ^Q\]LM�º255 In order to shift the focus, the legislature 
[PW]TL�JM�UWZM�[XMKQÅK�IJW]\�\PM�UMIV[�][ML�\W�M`XTWQ\�^QK\QU[��+]ZZMV\Ta��
\PM�[\I\]\M�ZMIL[�¹Ja�IVa�UMIV[�º256 However, as previously discussed, this 
KWVÆI\M[�KWV[MV[]IT�[M`�_WZS�IVL�KWMZKML�\ZIٻKSQVO�257

)�UWZM�[XMKQÅK�ZMKWUUMVLI\QWV�Q[�\W�KWV[QLMZ�][QVO�\PM�TIVO]IOM�
¹I�XMZ[WV�_PW�C[]J[\IV\QITTaE�LMXZQ^M[�WZ�^QWTI\M[� �� �� ��XMZ[WVIT� TQJMZ\a�º258 
QV[\MIL� WN � \PM� K]ZZMV\� TIVO]IOM� �¹Ja� IVa� UMIV[º��� <PQ[� XPZI[M� ZMUIQV[�
JZWIL�J]\�MUXPI[QbM[�\PM�NIK\�\PI\�[M`�_WZS�U][\�JM�LWVM�QV^WT]V\IZQTa�QV�
WZLMZ�NWZ�Q\�\W�JM�KWV[QLMZML�\ZIٻKSQVO��¹,MXZQ^I\QWV�WZ�̂ QWTI\QWV�WN �XMZ[WVIT�
TQJMZ\a�CKIV�JM�N]Z\PMZE�LMÅVML�CJaE�������TQ[\QVO�������\PM�UW[\�KWUUWV�UMIV[�
WN �M`XTWQ\QVO�\ZIٻKSQVO�^QK\QU[�º259�<PQ[�[PW]TL�QVKT]LM�\ZILQ\QWVIT�UM\PWL[�
WN �KWMZKQWV��J]\�IT[W�\PM�W\PMZ�^IZQW][�_Ia[�\PI\�^QK\QU�^]TVMZIJQTQ\QM[�IZM�
M`XTWQ\ML�\PI\�UIa�VW\�ZQ[M�\W�\PM�TM^MT�WN �KWMZKQWV�LM[KZQJML�Ja�\PM�NMLMZIT�
[\I\]\M��[]KP�I[�\PZW]OP�LMKMQ\��L]ZM[[��IVL�]VL]M�QVÆ]MVKM�260�¹<PM�UMIV[�
Ja�_PQKP� \ZIٻKSMZ[�W^MZKWUM� \PM�_QTT� WN � \PMQZ�^QK\QU[�º� ZI\PMZ� \PIV�¹\PM�
UM\PWL[� NWZ� OIQVQVO� KWV\ZWT� W^MZ� \PM� ^QK\QU�º� Q[� \PM�UW[\� QUXWZ\IV\� XIZ\�
WN �\PM�[M`�\ZIٻKSQVO�LMÅVQ\QWV�261�)�JZWILMZ�LMÅVQ\QWV�WN �KWMZKQWV��_PQKP�
QVKT]LM[�XPa[QWTWOQKIT�KWMZKQWV�IVL�IJ][M�WN �^]TVMZIJQTQ\QM[��_W]TL�ZMUW^M�
[WUM�WN �\PM�WJ[\IKTM[�\PI\�XZW[MK]\WZ[�NIKM�_PMV�\ZaQVO�\ZIٻKSQVO�KI[M[��<PM�

255 1L. at 116.
256 mass. gen. laWs ann.�KP������������I���?M[\TI_�������
257 Supra 8IZ\�1��8IZ\�111�*��
258� 4IVO]IOM�\ISMV�NZWU�M`IUXTM[�QV�*IZVPIZ\��supra note 12, at 115–16.
259 Barnhart, supra note 12, at 116.
260� ;WUM�LMÅVQ\QWV[�WN �¹LMXZQ^QVO�WZ�^QWTI\QVO�XMZ[WVIT�TQJMZ\aº�KW]TL�JM"�¹����]VTI_N]TTa�

XZW^QLQVO�CLZ]O[E� \W�I�XMZ[WV�_PW� Q[�XI\ZWVQbML��_Q\P� QV\MV\� \W� QUXIQZ�[IQL�XMZ[WV¼[�
R]LOUMV\C#E�����������UISQVO�������NIT[M�[\I\MUMV\[��UQ[[\I\MUMV\[��WZ�WUQ[[QWV[�\W�QVL]KM�
WZ� UIQV\IQV� \PM� XMZ[WV� JMQVO� XI\ZWVQbML� \W� MVOIOM� QV� WZ� KWV\QV]M� \W� MVOIOM� QV�
CKWUUMZKQIT� [M`]ITE� IK\Q^Q\a#� ����_Q\PPWTLQVO�� LM[\ZWaQVO� WZ� CKWVKMITQVOE� IVa� IK\]IT�
WZ� X]ZXWZ\ML� �� �� �� OW^MZVUMV\� QLMV\QÅKI\QWV�LWK]UMV\� �� �� �� WN � IVW\PMZ� XMZ[WV�_Q\P�
QV\MV\�\W�QUXIQZ�[IQL�XMZ[WV¼[�NZMMLWU�WN �UW^MUMV\#�����������ZMY]QZQVO�\PI\�XZW[\Q\]\QWV�
JM�XMZNWZUML�\W�ZM\QZM��ZMXIa��WZ�[MZ^QKM�I�ZMIT�WZ�X]ZXWZ\ML�LMJ\#� ����][QVO� �� �� ��IVa�
[KPMUM��XTIV�WZ�XI\\MZV�\W�KWUXMT�WZ�QVL]KM�\PM�XMZ[WV�JMQVO�XI\ZWVQbML�\W�MVOIOM�QV�
WZ�KWV\QV]M�\W�MVOIOM�QV�XZW[\Q\]\QWVº#�WZ�����IJ][QVO�XW[Q\QWV[�WN �XW_MZ��VW\�TQUQ\ML�
\W�XWTQ\QKIT��TMOIT��IVL�ML]KI\QWVIT�XW_MZ��QV�WZLMZ�\W�KWUXMT�WZ�QVL]KM�\PM�XMZ[WV�\W�
engage in prostitution. See Barnhart, supra�VW\M�����I\����·���V������LMÅVQ\QWV[�\ISMV�
NZWU�n.y. penal laW § 230.34)#�supra 8IZ\[�111·>�

261 Barnhart, supra note 12, at 116.
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[XMKQÅKQ\a�IT[W�UISM[�\PM�[\I\]\M�MI[QMZ�NWZ�TI_�MVNWZKMUMV\�\W�QUXTMUMV\�262 
;XMKQÅKQ\a�_QTT�IT[W�ITTW_�\PM�TMOQ[TI\]ZM�\W�[\I\M�M`XTQKQ\Ta�\PM�JMPI^QWZ�\PMa�
_IV\�\W�JM�KW^MZML�Ja�\PM�[\I\]\M�_Q\PW]\�\PMU�PI^QVO�\W�W^MZKWUXMV[I\M�
IVL� ZM^MZ\� \W� LZIN\QVO� I� ^MZa� JZWIL� [\I\]\M� \W� KW^MZ�UWZM� JMPI^QWZ� \PIV�
_PI\� Q[� VMMLML�� )V� IUMVLML� [\I\]\M� _W]TL� IT[W� VMML� \W� ZMKWOVQbM� \PM�
M`XTQKQ\� LQٺMZMVKM� JM\_MMV� ^WT]V\IZa� [M`�_WZS� IVL� KWMZKML� \ZIٻKSQVO�263 
4I[\Ta��Q\�[PW]TL�QVKT]LM�I�[MK\QWV�M`XTQKQ\Ta�OZIV\QVO�XZW[MK]\WZQIT�QUU]VQ\a�
NWZ� ^QK\QU[� WN � \ZIٻKSQVO�� M^MV� QN � \PM� XMZXM\ZI\WZ� LWM[� VW\� MVL� ]X� JMQVO�
[]KKM[[N]TTa�KPIZOML�IVL�KWV^QK\ML�WN �\ZIٻKSQVO�264

262 ;MM�QL. at 129–30.
263 Halley et al., supra note 250, at 393.
264 See legislation online, state model laW on proteCtion for viCtims of human 

traffiCking 6 (2005), P\\X["��___�TMOQ[TI\QWVTQVM�WZO�LW_VTWIL�QL������
ÅTM��J�NJ�IN���MJ�����L�!J!������XLN ��XZW^QLQVO�M`IUXTM[�WN �XW\MV\QIT�TIVO]IOM���
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ConClusion

;MMSQVO�\W�ZML]KM�\PM�V]UJMZ�WN �[M`�_WZSMZ[�_PW�IZM�QV�M`XTWQ\I\Q^M��
LIVOMZW][�KWVLQ\QWV[�Q[�TI]LIJTM��J]\�5I[[IKP][M\\[�[PW]TL�I^WQL�OWQVO�\WW�
NIZ� QV�KWVÆI\QVO�[M`�_WZS�IVL�[M`�\ZIٻKSQVO��7^MZITT�� \PM�ZM[MIZKP�QV�\PQ[�
6W\M�[]OOM[\[�I�UW^M�I_Ia�NZWU�\PM�K]ZZMV\�IVL�QVMٺMK\Q^M�[\I\]\WZa�[KPMUM�
\W_IZL[�I� [\I\]\M� \PI\� [MMS[� \W� ZMLQZMK\�IV\Q�\ZIٻKSQVO�MVMZOQM[� QV\W�UWZM�
MٺMK\Q^M�UM\PWL[� NWZ� KPIVOM� \PI\� LW� VW\� IٺMK\� \PM� QV\MOZQ\a� WN � _WUMV¼[�
IOMVKa��?PQTM�[WUM�UIa�IZO]M�\PI\�\PM�NWZKM��NZI]L��WZ�KWMZKQWV�TQUQ\I\QWV�
UISM[� Q\� QUXW[[QJTM� \W�XZW[MK]\M� IVa� [M`� \ZIٻKSQVO�� Q\� Q[� M^QLMV\� \PI\� \PM�
WUQ[[QWV�WN �\PQ[�TQUQ\I\QWV�Q[�[\QTT�VW\�\PM�[WT]\QWV�\W�\PM�Q[[]M��I[�M^QLMVKML�
Ja�\PM�XZW[MK]\WZQIT�W]\KWUM[�LWK]UMV\ML�QV�\PQ[�6W\M�

�\]KSQVO�QV�5I[[IKP][M\\[��IVL�\PM�ZMٻWZ\[�\W�KWUJI\�P]UIV�\ZIٺ-
WN � \PM� KW]V\Za�� IZM� NZI]OP\� _Q\P� QLMWTWOQKIT� LQ^QLM[� \PI\� PIT\�UMIVQVON]T�
QLMV\QÅKI\QWV�WN �ZMIT�^QK\QU[��-VL�,MUIVL�[\ZI\MOQM[�LW�VW\�MVL�[M`�_WZS�
IVL�XZW\MK\�^QK\QU[#�\PMa�X][P�\Z]M�^QK\QU[�N]Z\PMZ�QV\W�\PM�[PILW_[��X]\\QVO�
\PMU� UWZM� I\� ZQ[S� WN � M`XMZQMVKQVO� ^QWTMVKM� IVL� \ZI]UI�265 Prosecutors 
[PW]TL�LQ^MZ\�\PMQZ�ZM[W]ZKM[�\W�KWUJI\QVO�[M`�\ZIٻKSQVO�XZQUIZQTa�IOIQV[\�
\PW[M� QVLQ^QL]IT[� \PI\� \ISM�IL^IV\IOM�WN �VWV�KWV[MV\QVO�^QK\QU[��>QM_QVO�
[M`�_WZS�I[�I� [XMK\Z]U¸NZWU�\PM�UW[\� QV^WT]V\IZa�IVL� NWZKMN]T� �[]KP�I[�
MV[TI^MUMV\�� \W� \PM�UWZM� ^WT]V\IZa� �QVÆ]MVKML� Ja� XW^MZ\a�� TIKS� WN � W\PMZ�
WX\QWV[�� WZ� XZMNMZMVKM� NWZ� [M`�_WZS�¸Q[�VMKM[[IZa� \W� I^WQL� KWVÆI\QVO� [M`�
_WZS� IVL� \ZIٻKSQVO� _PQKP� KI][M[� LM\ZQUMV\� \W� JW\P� \Z]M� ^QK\QU[� IVL�
^WT]V\IZa�[M`�_WZSMZ[�

<ZIٻKSMZ[�LW�VMML�\W�JM�X]VQ[PML�NWZ�XZMaQVO�WV�XIZ\QK]TIZ�[WKQIT�
^]TVMZIJQTQ\QM[��J]\�\PM�TMOQ[TI\]ZM�VMML[�\W�JM�QV\MZ[MK\QWVIT�QV�Q\[�IXXZWIKP��
,MUIVL�ZML]K\QWV�[\ZI\MOQM[�LW�VW\�ILLZM[[�\PM�QVPMZMV\�[WKQM\IT�Q[[]M[�\PI\�
IZM�I\�\PM�ZWW\�WN �\PM�\ZIٻKSQVO�XIVLMUQK��<PM�5I[[IKP][M\\[�[\I\]\M�KZMI\M[�
I�PIZUN]T�VW\QWV�\PI\�JMKI][M�WN �\PMQZ�OMVLMZ��_WUMV�QV�[M`�_WZS�IZM�ITT�
MV[TI^ML� IVL� M`XTWQ\ML��<PQ[� ^QM_�VMML[� \W� JM� ILIX\ML�Ja� IUMVLQVO� \PM�
TIVO]IOM�WN �\PM�[\I\]\M�\W�ZMÆMK\�\PM�NIK\�\PI\�\PMZM�IZM�^IZQW][�QV\MZ[MK\QVO�
^]TVMZIJQTQ\QM[��JMaWVL�OMVLMZ��\PI\�\ZIٻKSMZ[�M`XTWQ\��:MLZIN\QVO�\PM�[\I\]\M�
\W�LQٺMZMV\QI\M�M`XTQKQ\Ta�JM\_MMV�KPWQKM�IVL�KWMZKQWV��IVL�\W�QVKT]LM�I�TQ[\�
WN � ^]TVMZIJQTQ\QM[� \PM� TMOQ[TI\]ZM�_Q[PM[� \W� XZW\MK\��_QTT� ITTW_� \Z]M� ^QK\QU[�
\W� JM� QLMV\QÅML� UWZM� Y]QKSTa� IVL� ^WT]V\IZa� [M`� _WZSMZ[� \W� W_V� \PMQZ�
IOMVKa��.QVLQVO�\PM�TQVM�JM\_MMV�KPWQKM�IVL�KWMZKQWV�Q[�VW�[QUXTM�\I[S��J]\�
5I[[IKP][M\\[�[PW]TL�_WZS�\W�X][P�XI[\�XI\ZQIZKPIT�PWZZWZ�[\WZQM[��-VLQVO�
XZW[\Q\]\QWV�Q[�VW\�\PM�IV[_MZ"�ZMKWOVQbQVO�\PI\�_WUMV�OM\�I�[Ia�Q[�

265 Kohn, supra note 144.


